THIS ISSUE 


We continue our efforts to provide timely and thought-provoking 
articles in this issue of the Law Review. The modern lawyer is aware 
of the need for drawing upon other disciplines for enlightenment; 
hence one of our authors is a political scientist, two others provide 
offerings from a historical perspective, and one writes from a govern- 
ment background. But all are concerned with legal problems of inter- 
est to lawyers per se. 


The right of Jehovah’s Witnesses to ring doorbells is only a tiny 
facet of the problem of American religious liberty. Touching on 
questions as varied as polygamy and federal aid to education, Pro- 
fessor David Fellman, who teaches Constitutional Law to political 
science students at the University of Wisconsin, explores the doctrine 
of church and state separation from a viewpoint that is at once human 
and coolly rational. His is an extremely capable treatment of a 
touchy and difficult subject. 


How an important Constitutional Amendment is conceived in men’s 
minds decades before its birth is the story told by Californian Howard 
Graham. Men and tensions of the early 1800’s become living subject 
matter for a contemporary understanding of the Fourteenth Amend- 


ment. 


A third article, dealing with the history of regulation of Wisconsin 
dams, by analogy points up the need for clear thinking on matters of 
social change and regulatory legislation. Professor Dan Dykstra, 
now of the University of Utah Law School, leads you vividly through 
50 years of Wisconsin history, to confront the lawyer with some soul- 
searching queries. 


William A. Platz’s summary of the revision of the Wisconsin Code 
of Criminal Procedure is concluded in this issue. D. A.’s, members of 
the bench, and practicing attorneys throughout the state will make 
steady reference to this trio of comments by the Assistant Attorney 
General (the draftsman of the Code) once the Code becomes effective 
July 1 of this year. Favorable response to the two preceding articles 
attests already to the series’ value. 


Examination of 415 probate court records in Dane County by a 
quintet of legal and economic specialists led by Professors Jake 
Beuscher of Wisconsin Law School and Edward H. Ward of Montana 
State College results in the arresting report of the Inheritance Process 
in Wisconsin. This is the type of “law-in-action’”’ cooperation of 
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which we have heard so much and seen so little. This study should 
prove particularly useful in view of increasing interest in the probate 
process and need for streamlining procedures, typified by Chapter 
384 of the 1949 Session Laws. 

The Editors 


































THE INHERITANCE PROCESS IN WISCONSIN 


Epwarp H. Warpf 
AND 
J. H. BeuscnHer* 


I. INTRODUCTION 


Lawyers evolve a “model” probate code by reading statutes and 
court decisions and applying to them ad hoc experience.! Economists 
talk about the “inheritance process” with little detailed information 
to justify their generalizations. Is actual experience reflected in an 
orderly analysis of carefully selected probate court records a sounder 
basis for law reform and for economic generalization? A conviction 
that it is motivated the law-in-action and economics-in-action re- 
search that is reported here. 

Four hundred and fifteen proceedings in the County Court of 
Dane County, Wisconsin for decedents who died in 1929, 1934, 1939, 
1941, and 1944 respectively were investigated by a team of two—a 
lawyer and an economist.? This sample included 172 testate estates, 
195 intestate estates, 33 joint tenancy survivorship proceedings, and 
15 proceedings to determine descent of lands. The years listed above 
were chosen because of what estates of persons dying during these 
years might show about the relationship of the business cycle to capital 
accumulation. Nineteen twenty-nine, coming at the end of a relatively 
long period of peacetime prosperity, should provide evidence of the 
quantity of capital various groups of people accumulated during the 
twenties, and the way they chose to invest that capital. Nineteen 
thirty-four should show evidence of the effect of the depression on 
the kind and quantity of capital various groups could accumulate. 
Nineteen thirty-nine should show the effect of partial recovery, while 
1941 should give some indication of the boom brought in by the 


Tt B.S. (1946), M.S. (1949) U. of Wis.; presently Ass’t Prof. of Agricultural 
Economics at Montana State College. 

* B.A. (1931), LL.B. (1930) U. of Wis.; J.S.D. (1932) Yale University; pre- 
sently Prof. of Law at the U. of Wis. 

1 See Simes, The Model Probate Code and Wisconsin Probate Laws, 1948 Wis. 
L. Rev. 429. 

2 Miss Emily Dodge and Mr. J. L. Bernheim shared responsibilities for the 
lawyers’ role in this research; the co-author, Mr. E. H. Ward, was the economist 
member of the team. Prof. K. H. Parsons of the university’s agricultural eco- 
nomics faculty and Prof. J. H. Beuscher of the law school gave advice and counsel 
to the research team. The work was supported by the Research Committee of 
oe — School of the University from special funds voted by the State 

gislature. 
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effort to prepare for war. Nineteen forty-four should give some 
evidence of the effect on capital accumulations of a sustained effort 
to carry on a major war. 

Instead of selecting the sample directly from the court records, 
pulling out every third, fourth, or fifth jacket, the master sample 
was selected from the death certificates for the year in question. 
This was done because probate proceedings are often started some 
little time after death, and such estates might not accurately reflect 
the influence of business conditions on wealth accumulation and 
transfer for the particular year being investigated.* 

Death certificates constitute a complete record of all residents 
who died, whether in or outside the county. The master sample 
selected from them excluded all non-residents and all persons who 
at the time of death were 20 years old or less. Every fifth death cer- 
tificate meeting these requirements was selected for each of the five 
years. This gave a master sample of 983. The index of the county 
court was: then checked for each of the names in this sample, and 
this procedure yielded the 415 estates that were actually investi- 
gated.‘ 

The project was at all times thought of as exploratory. Do probate 
records contain information of value about capital accumulations, 
the processes by which capital is accumulated and the forms in 
which it is held? Are these records a usable source of information 
to give insight into the magnitude of wealth accumulation and the 
form in which wealth is held by various occupational groups? 

The transfer of wealth on death typically involves the formal 
intervention of the state to a degree not true of inter vivos transfers. 
The interests which the state seeks to protect through this interven- 
tion are several. First, there is the public interest in the collection 
of inheritance and estate taxes on the transfer of this wealth. Then 
there is the public interest in the orderly distribution of the assets 
among the beneficiaries so that bickering and breaches of the peace 
will be kept to a minimum. Also involved is the desirability of evi- 
dencing, in public records, the rights of new real estate owners and, 
in private records, recently acquired interests in corporations or other 
business enterprises. Again there is the demand, rooted in our tradi- 
tions of democracy, that free men be permitted to dispose of what 
they own as they will and that their wishes be respected even after 

3 Besides, death certificates provide more accurate information about occupa- 
tion, age, sex, marital status, residence on death, birthplace, cause of death, 
etc. than do estate records. A cross check of death certificate information with 
probate records served to increase the accuracy of the data. 


‘ Selection of data to be recorded for each estate in the sample was based on 
a pilot study of 15 estates. 
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death. Finally there are, on the one hand, the interests of the de- 
cedent’s creditors to have their claims paid and, on the other, the inter- 
ests of the heirs that these claims be cut off if not presented in time. 

Does an orderly analysis of probate records throw any light on 
how our legal machinery is actually recognizing and protecting these 
interests and on the cost of such recognition and protection? 

Our exploratory investigation convinces us that probate court 
records are an untapped mine of information on all these subjects— 
economic and legal.* In fact one of the primary reasons for this re- 
port is the hope that its findings will inspire similar investigations 
elsewhere. A series of such projects around the country, carefully 
done, would teach much about wealth accumulation and about the 
legal processes by which it is transferred on death. 

Probate records do, however, have the obvious limitations that 
(1) they tell nothing about capital accumulated by people whose 
estates are not processed in court,® and (2) they disclose little about 
transfers of capital accumulations made before death.? On the other 
hand they have an advantage of which, because of lack of time, we 
were unable to avail ourselves. They could tell much about the in- 
fluence of the capital accumulation of one generation upon that of 
succeeding generations. Using the names of the parents disclosed on 
the decedent’s death certificate, a search could be made for estate 
records for the parents and then for the grandparents in turn. We 
were not able, however, to undertake such searches for this project. 


II. FREQUENCY OF PROBATE PROCEEDINGS AND SIZE OF ESTATES 


In evaluating how the law really operates to protect the interests _ 


which it is supposed to serve when wealth is transferred on death, the 
frequency of estates and their size are most important considerations. 
The same is obviously true if the object of investigation is the extent 
to which the average person accumulates wealth during his lifetime. 


5 Apparently not since Powell and Looker, Decedents Estates, 30 Cou. L. Rev. 
919 (1930) reported on the basis of skimpy judicial statistical reports and in- 
heritance tax figures has there been any attempt at law-in-action research in 
this field. Apparently not since WepGwoop, Economics oF INHERITANCE (1929) 
reported to economists the results of some of his British investigations has there 
been any serious attempt by an economist to dig into case records of decedents’ 
estates for economic data. 

° The state’s interest in inheritance taxes, corporate rules for the transfer of 
shares of stock and clarification of real estate titles are some of the factors which 
make it unlikely that many substantial estates escape probate court action. 

7 Estate records in Wisconsin should disclose “gifts made in contemplation of 
death” because the law requires that such gifts be reported by the estate for 
inheritance tax purposes. Gifts made within two years before death are pre- 
sumed to have been in contemplation of death unless a contrary intent is proved. 
Wis. Srat. § 72.01(3) (1947). 
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The figures derived from our sample indicate that a relatively 
small proportion of people who die after the age of twenty have 
managed to accumulate any significant amount of property of any 
sort. 

Taking all occupations for all years, only 42.2% of the decedents 
in the master sample had an estate which passed through probate 
court. In four out of the five years, professional people and pro- 
prietors as a group had the highest proportion of estates probated 
with an average for all years of 66.2%.° 

In three of the five years women had the smallest proportion of 
estates probated with an average proportion for all years of 33.1%. 
This proportion was remarkably stable during these five years with 
a range of 28% to 39%. Inclusion of 149 women undoubtedly had 
the effect of lowering the overall proportion of people leaving an 
estate—just as inclusion of the 57 proprietors had the effect of rais- 
ing the proportion. If these two extreme groups were excluded, the 
average proportion of people who leave an estate for other groups 
would be 45.6%. No other occupational group held a consistent rank 
during these years so far as the proportion of decedents with estates 
probated is concerned. Farmers ranked second when all years com- 
bined were considered, but they held that rank in only one year out 
of the five.* The proportion of people who leave estates which are 
probated, classified by occupation for each sampled year and for all 
years considered together, is shown in table one. 


Table 1. Proportion of People Who Leave an Estate Which is Brought Into 
Probate Court, Classified by Occupation 











Occupation 1929 1934 1939 1941 1944 Average 
Professional & 

Proprietors 83.3 69.2 38.1 81.8 63.1 66.2 
Farmers 41.0 62.5 37.1 57.1 62.5 51.4 
Skilled & Semi- 

Skilled 56.3 47.6 25.0 53.8 36.0 41.4 
Clerical, Sales, & 

Unskill 28.6 68.0 46.7 40.9 33.3 45.7 
Misc. Male 47.6 33.3 33.3 61.5 47.1 44.4 
Female 39.7 28.0 31.3 33.3 33.3 33.1 
Average 44.2 44.3 33.7 47.2 42.0 42.2 





As might be expected, a larger proportion of older people had 
estates than did the younger people with the exception that there 


8 This average is a weighted average derived by taking the total number of 
estates for this group and dividing by the total number of people in the group 


from the master sample. 
® The rather large variability in this frequency from year to year for all occu- 
pational groups accounts for this coincidence, rather than the influence of one 


year in the figures for farmers. 
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was a decline in the proportion of people with estates in the group 
of people studied who were over 90 years of age. People who died 
between the ages of 70 and 90 had the highest proportion of estates 
in four of the five years. Again, due to the variability within each 
group, there was no other age group which held a consistent position 
in each of the five years. For all years considered as one group, the 
people between the ages of 20 and 50 had the smallest proportion of 
estates. This is not at all surprising since it is during this age interval 
that most people raise and educate their children. Nor is it surprising 
that when all years are considered as one group, there is a decline 
in the proportion of people who leave estates among people over the 
age of 90 since at this age most people have been using up past 
accumulations of wealth to maintain themselves. 

The proportion of people who leave an estate which passes through 
probate court, classified by age on death for each year and for all 
years considered as one group, is shown in table two. 


Table 2. Proportion of People Who Leave an Estate Which is Brought Into 
Probate Court, Classified by Age on Death 











Age All 

on 1929 1934 1939 1941 1944 Years 
Death 
20-50 22.5 43.5 24.1 28.0 39.1 30.0 
50-60 42.3 46.2 40.7 42.3 43.8 43.1 
60-70 42.9 39.0 21.1 44.7 42.9 38.4 
70-80 58.3 50.8 41.3 50.8 36.2 47.1 
80-90 53.3 44.1 35.1 60.7 47.3 47.3 
90-100 50.0 22.2 40.0 62.5 50.0 43.3 
Average 44.2 44.3 33.7 47.2 42.0 42.2 





A. Joint Tenancy Proceedings 


In 33 of the estates studied the only court action required was the 
termination of joint tenancy. This means that all of the property of 
the decedent was owned jointly by himself and another person (the 
other person is practically always the wife or husband). The property 
in question was in all cases real property. The court action in these 
cases is very limited. All that is required is proof of death, a petition 
for the termination of joint tenancy, inheritance tax clearance, 
notice given, and a certificate of the termination of joint tenancy. 
Presumably no other property was owned by the decedent except 
clothing and such items of personal property as are exempt both from 
taxation and the need to determine legal title. The value of property 
transferred in this way was given in a very few cases only. Where 
no statement about value was given, it should be safe to conclude 
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that the equity of the decedent was worth less than $5,000 when the 
survivor was the husband and $15,000 when the wife survived. If 
the equity were worth more, there would be inheritance taxes due 
the state, and an inheritance tax form would be included among the 
estate papers listing the value of the property involved. 

Those estates involving joint tenancy only were classified by occu- 
pation for each year and for all years considered as one group. From 
this classification it appeared that with the exception of farmers all 
occupations had about an equal number of such cases. Only two 
people who were listed as farmers had such an estate. It is not sur- 
prising to find fewer proceedings of this kind among farmers than 
among other occupations since the very nature of the farm business 
requires the ownership of a substantial amount of personal property. 
Thus while farmers may make as much use of the device of holding 
land in joint tenancy with their wives or husbands, there is usually 
enough other property involved that regular probate procedure must 
be used to settle their estates. This classification is shown in table 
three. 


Table 3. Termination of Joint Tenancy Only, Classified by Occupation 











Prof. Cl. Sk. Percent 
Year & s. & & Farmers Misc. Fem. Total of all 
Prop. U. Semi. Male Estates 
1929 2 1 2 5 6.0% 
1934 2 1 3 6 7.1% 
1939 1 1 1 2 5 7.5% 
1941 1 1 1 1 2 6 6.5% 
1944 3 1 2 1 1 3 11 12.6% 
Total 7 5 5 2 2 12 33 
Percent of 
allestates 12.3 11.6 12.2 2.2 5.5 8.1 8.0 





When these cases, involving joint tenancy only, are classified by 
age on death, there is evidence of a much higher frequency of such 
cases among people in the younger age groups. About 20% of all the 
estates settled for people under 60 years of age were of this kind. 
Only 10% of the estates settled for people between 60 and 70 years 
of age were of this kind, and for people over 70 years old only 2.2% 
of the estates settled were of this kind. Again, this relationship is not 
surprising, since people usually acquire more property as they get 
older with the result that the older age groups, when they have any 
property, have enough to require regular probate procedure. Table 
Four shows the results of this classification. 
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Table 4. Termination of Joint Tenancy Only, Classified by Age 











Percent 
Year 20-50 50-60 60-70 70-80 80-90 Total of all 
Estates 
1929 2 2 1 5 6.0% 
1934 1 3 2 6 7.1% 
1939 1 2 2 5 7.5% 
1941 2 S 1 1 6 6.5% 
1944 4 3 3 1 1l 12.6% 
Total 8 12 8 3 2 33 
Percent of 
all estates 19.0 20.4 10.2 2.2 2.3 8.0 





B. Descent of Land Proceedings 


Chapter 315 of the Wisconsin Statutes, during the period investi- 
gated, permitted a county court to determine the descent of land in 
a simple summary proceeding where: (1) there was no personal prop- 
erty from which to pay debts in this state and more than six months 
had passed from the time of death, and (2) in any case where three 
years had passed since the death.’ 

These proceedings were used in only 15 of our cases, or less than 
4% of the cases studied. Perhaps such proceedings occur with 
greater frequency in areas where “doing something” about a dece- 
dent’s estate is not as much a part of the layman’s stock of knowledge 
as it is in Dane County. The occupational and age distribution for 
these descent proceedings did not reveal any peculiarities in the use 
of this device. 


C. Size of Estates 


Our study indicates that few people accumulate any sizable for- 
tunes during their lifetime. Taking all occupations for all years 
studied, 45.3% of those people having an estate which passed through 
probate court had a net worth on death of less than $5,000." Net 
worth, as it is used here, includes the face value of all insurance 
disclosed by the inheritance tax notice, tax exempt property, and 





10 Wis. Strat. § 315.02 (1947). See also Wis. Stat. § 72.17 (1947). Liberaliza- 
tion of § 315.02 by Wis. Laws 1949, c. 363 may bring about more frequent use of 
the descent of lands procedure. 


1 Cf. Powell and Looker, Decedents Estates, 30 Cot. L. Rev. 919, 937-938 
(1930). They found that between 62 and 70 per cent of the estates that appear 
in metropolitan New York City courts had a value of $5000 or less; less than 
5% exceed $50,000. About 3.13% of our estates in the Dane County study ex- 
ceeded $50,000. 
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“gifts in contemplation of death.’ All property of the decedent 
listed in the inventory and final account was included. For Dane 
County as a whole, then, this means that about 77% of the people 
accumulate property worth less than $5,000 free of encumbrance 
during their lifetime. On the other hand, only 10% of the estates 
studied had a net worth on death of $25,000 or more. Again, for Dane 
County as a whole, this means that only about 4.2% of the people 
accumulate property worth more than $25,000 free of debt during 
their lifetime. 

The average net worth on death for all estates probated for all 
occupations and for all years was $11,500. The presence of 13 estates 
with a net worth of more than $50,000 has, of course, had the effect 
of raising this average figure substantially. When considered by 
occupational groups, the professional people and proprietors (66.2% 
of them had estates probated) were the group with the highest net 
worth on death with an average for all years of $23,868.56. This 
group also had the greatest fluctuation in average size of estate on a 
year to year basis. In 1939 the average net worth on death was only 
$4,300, while in 1944 the average size was $50,900. Effects of the 
business cycle were felt by this group more than by any other. 

Farmers as a group ranked second in size of net worth on death 
(51.4% of them had estates probated) with an average net worth 
on death of $11,400 for all years. With the exception of one year, 
1939, the average size of estates left by farmers had fluctuated 
very little from year to year. In 1939 the average size of estate for 
farmers dropped to $7,400. In 1944 the average net worth on death 
was $15,900, and in the other three years the average net worth was 
between $12,000 and $13,000. This finding seems surprising in view 
of the fact that the value of farm property went through a very 
drastic cyclical change during this period. One would expect, for in- 
stance, that farm estates for the year 1929 would be considerably 
higher than for the year 1934. Our figures indicate that estate sizes 
for these two years are nearly identical. This may be accounted for, 
in part, by the time interval involved in settling estates and arriving 
at a final value of the property concerned. Thus most of the estates 
for farmers who died in 1929 were not settled until 1930 or later. 
The general level of prices changed quite drastically during this 





12 Life insurance payable to the insured’s estate is taxable under the state 
inheritance law. Life insurance payable to other beneficiaries is exempt to the 
clear value of $10,000, but the state department of taxation requires that it be 
reported in the inheritance tax notice. We have no way of knowing the extent 
1 ie ried ; latter requirement is complied with. See Wis. Strat. §§ 72.01(7), 
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year, and it is likely that property was valued at considerably lower 
levels than existed in 1929. On the other hand, most of the estates for 
those farmers who died in 1934 were not settled until 1935 or after. 
The general price level was rising during this period, and the final 
value of the property concerned probably was somewhat higher than 
would have been the case in 1934. If this explanation is correct, a 
better conception of the influence of the business cycle on capital 
accumulations could be obtained by shifting the series of years used 
in this study by about two years. It is suggested, for instance, that 
a comparison of size of estates for farm people between the years 
1927 and 1932 would be more revealing than the comparison made 
here. 

There did not appear to be any significant difference between the 
other occupational groups studied with regard to the average size 
of net worth on death in the years studied. 

The most striking feature of this analysis of the size of estates is 
the fact that even in Dane County, which should be more prosperous 
than the average county, there are very few people who manage to 
accumulate any substantial amount of wealth during their lifetime. 
This simple fact provides eloquent comment on the need for old age 
security programs. Five thousand dollars is certainly not enough 
money to provide security for the old age of any individual in this 
day and age. Much less effort would be required to provide security 
for old age by using the insurance principle than through strictly 
individual action. 

Table five presents the occupational distribution of wealth for 
all years considered as one group with the average size of estate for 
each occupational group. 


Table 5. Net Worth on Death 








Size of Estate (000 omitted) Ave 
Occupation $0 or $0-5 $5-15 $15-25 $25-50 $50-200 Total Size or 





less Estate 

Prof. & Prop. 3 16 16 9 5 8 57 $23,868.56 
Cl. Sales & Gnsk. 5 20 10 4 3 1 43 8,617.05 
Skilled & Semi. 2 20 10 6 3 41 8, 131.89 
Farmers 5 23 39 13 9 89 11 394. 78 
Misc. Male 2 13 15 3 2 1 36 9,940.69 
Female 11 68 54 7 6 3 149 9,044.51 
TOTAL 28 160 144 42 28 13 415 

Percent of 

all Estates 6.75 38.55 34.70 10.12 6.75 3.13 $11,526.68 





These findings, because they show so many estates of very modest 
size, raise serious challenges for simplifying, shortening, and lessening 
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the cost of the transfer of property on death. We should not assume 
that the work of the 1949 legislature in this field provides the final 
answer to this problem.” This is especially true when the findings 
as to the size of estates are read alongside the figures for the cost 
of administration and length of time for closing estates reported 
later in this article. Are all the safeguards set up by the law, par- 
ticularly those for unsecured creditors of small estates, worth the 
bother and expense? 

With this question in mind we analyzed estates of under $6,000 
net value at the time of death to determine the extent to which they 
are immune from claims of ordinary unsecured creditors because of 
(1) homestead exemptions," (2) preferences to secured creditors, (3) 
other preferred claims,” and (4) family allowances.’* There were 175 
estates of a net value under $6,000 in our sample. Thirty-seven of 
these were not used because they involved terminations of joint 
tenancies, certificates of descent of lands, life estates only, estates 
with no assets, or incomplete proceedings. Of the remaining 137 
estates, 68 consisted of personalty only, 70 included real estate, 46 
included homesteads with persons surviving who could claim the 
homestead exemption, 42.1% had a net worth under $2,000, and 
56.6% had a net worth under $3,000. 

In 30.8% of those estates of $6,000 and under, which included 
homesteads, there was nothing for unsecured creditors; in 56.4% of 
these cases either nothing or less than $500 was available to un- 
secured creditors, and in 76.9% of these cases nothing or less than 
$1,000 was available. 

Unsecured creditors fare only slightly better where the small 
estate (i.e. one under $6,000 net value) consists only of personalty. 
In 13.2% of such cases there was nothing for unsecured creditors; 
in 51.5% of the cases there was either nothing for these creditors or 
less than $1,000 available to them. 

On the other hand, in small estates which included some non- 
homestead real estate there was less than $1,000 for unsecured credi- 





18 See Wis. Laws 1949, c. 363 liberalizing the descent of lands provisions of the 
statute and Wis. Laws 1949, c. 384 providing for the summary settlement of 
small estates where the property does not exceed allowances for widow and 
minor children and reasonable funeral expenses. 


M See Wis. Strat. §§ 272.20, 370.01(47) (1947) as amended by Wis. Laws 
1949, c. 245. 


1 See Wis. Strat. § 313.03 (1947) and Wis. Laws 1949, c. 245. 


16 Wis. Stat. § 313.15(2) (1947). Allowances for widows and minor children 
under §§ 313.15(1) and (3) were not considered. 
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tors in only 29% of the cases. This is in part explained by the fact 
that most estates in this group were in the higher value brackets. 
For all of the 137 estates under $6,000 spread over the five years 
covered by our investigation (1929, 1934, 1939, 1941 and 1944), there 
was less than $1,000 available for creditors in 53.6% of the cases, and 
less than $500 was available in 39.1% of all the cases. 


III. Time anp EXPENSE REQUIRED 


In addition to findings as to frequency of probate and size of 
estates, facts about the costs of transfer proceedings in time and 
money are important to an evaluation of the efficiency of our pro- 
bate procedure—particularly as applied to small estates. The average 
lengths of time required to close the estates examined (not including 
joint tenancy survivorships and descent of land proceedings) were as 
follows: 


Up to $2,000 11.08 months 
$2,000 to $5,000 11.46 months 
$5,000 to $10,000 11.37 months 

$10,000 to $15,000 11.14 months* 
$15,000 to $20,000 8.8 months 
$20,000 to $25,000 9.65 months 


(* This excludes one estate which was open for 18 years, seven and one-half 
months and one that was open for seven and one-half years.) 


The average time to close estates with real estate was 12.7 months; 
for estates without real estate the figure is 9.9 months. 

Notice that it took less time to close the larger estates in the 
group than the small ones. Almost a year’s delay between the time 
probate is commenced and final closing, for estates under $5,000, is 
hardly merited. 


A. Expenses in Settling Estates 


Expenses incurred in settling an estate are of two kinds. Some of 
the costs are the same regardless of the size or kind of estate. For 
example, the costs of giving notice to creditors and other interested 
parties in an estate run about the same for all estates. Other expenses 
are more directly related to size of the estate, such as payment to 
the personal representative, lawyer, etc. Fees collected by these 
persons are not based entirely on size of estate. They are determined 
both by the amount of work involved and the size. Other costs fall 
between these two kinds of expenditure. Thus it is not surprising to 
find that with estates under $10,000 gross value, administration ex- 


eh ES: 
peer 


sta PS 


Sais 


Seats SS Se 
eae ee ee aes 














404 WISCONSIN LAW REVIEW [Vol. 1950 


penses'’ appear to be more or less rigid, the proportion ranging from 
16.8% in small estates to 3.6% for estates of from $10,000 to $15,000. 
For estates of more than $15,000 gross these expenses tend to be 
a straight function of size with about 3% of the gross estate going 
for this purpose. These figures are given in more detail in table six. 


Table 6. Percentage of Gross Estate Spent for Funeral and 
Administrative Expenses 














Gross Personal 
Estate Funeral Adm. Expenses Representative Attorney 
000 
omitted Will Admin. Will Admin. Will Admin. Will Admin. 
0- 39.9 53.3 12.6 16.8 4.3 6.0 8.3 9.6 
2- 11.1 12.2 6.8 7.2 2.6 3.7 3.2 2.6 
5- 7.0 5.9 4.0 3.5 1.5 1.4 2.0 2.3 
10- 4.2 4.4 3.4 3.8 1.3 1.5 1.7 2.0 
15- 4.0 4.1 2.9 3.6 e 1.2 1.4 1.0 
20- 2.7 2.3 3.4 5.1 1.0 1.3 1.7 1.7 
25- 1.8 1.9 3.1 2.5 1.0 1.3 1.7 1.7 
50-200 . 2.1 a 3.1 2.9 1.5 1.7 1.5 1.1 
All Groups 7.3 16.4 4.8 7.1 Ue 2.7 2.4 3.9 





A comparison of general costs of administration or probate between 
testate and intestate estates did not indicate any significant difference. 

A further comparison between testate and intestate estates was 
made with respect to costs for the personal representative and lawyer. 
As may be seen from table six, there appears to be a slight advan- 
tage for testate estates for fees of the personal representative. This 
may be due to the fact that in the case of testate estates the testator 
usually selects the person who will be the executor of the estate. 
There is some likelihood that a person who is so selected might feel 
a stronger compulsion to render services at a lower cost than is the 
case when a judge appoints an administrator for intestate estates. 
Fees paid to lawyers appeared to represent about the same propor- 
tion of the gross estate for both testate and intestate estates. 


B. What Should Be Done to Reduce the Time and Cost Factors for 
Small Estates? 
It should be noted here that the present probate procedure works 


a much greater hardship on small estates than on larger ones. An 
average of 14.7% of the gross estate was used to pay administrative 





17 The term “administration expenses” as used here includes all expenditures 
made for the express purpose of settling the estate. The term does not include 
any of the costs connected with burial of the decedent nor does it include any of 
- expenditures made for maintenance or operation of property belonging to 
the estate. 
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expenses in estates where the gross value was less than $2,000. This 
cost seems excessively high for the small amount of property trans- 
ferred. By this it is not meant that any of the parties concerned are 
being paid too much, rather it is contended that the procedure re- 
quired for such estates is too complex and too costly to be in the 
public interest. 

As will be shown later the “summary” probate procedure in force 

during the years covered by our investigation was practically never 
used, and in the few cases in which it was used it was hardly “sum- 
mary.” The 1949 legislature'* permitted the quick closing of estates 
without appointment of administrators where the property does 
not exceed: 
(1) widow’s and minor’s selections and allowances plus reason- 
able funeral expenses where the widow or minor children sur- 
vive; or (2) reasonable funeral expenses where neither widow 
nor minor children survive. 


This is a step in the right direction. But we need a simplified, shorter, 
and cheaper procedure for small estates, i.e., those with a gross value 
of $5,000 or under. The following are very tentative suggestions in- 
tended to stir up ideas about how to improve our procedures. 

Perhaps by statute a county officer could be required to publish 
the name and address of every resident of the county who dies. This 
publication repeated several times might by statute be made to 
satisfy all requirements for notice to creditors and heirs, at least for 
small estates, perhaps for all. Appointment of a personal representa- 
tive should not be required where the court is satisfied that there are 
no assets for unsecured creditors or where the court is satisfied that 
there are no claims or that they have been paid. Special simplified 
forms should be evolved for use in such cases. 

The publication of the name and address of the decedent as just 
suggested might well, for small estates at least, start a short period 
of limitation running. If a creditor failed within this period to file a 
statement of his claim with the county court, his claim would be 
barred whether there was an estate pending or not. Thus, after a 
period of a few months from the time of death, a small estate could 
be closed in a few hours time if no claims were on file or if payment 
of those on file could be established. 

Another suggestion somewhat more radical than these is to provide 
by statute that wherever a person dies leaving a widow or widower 





18 Wis. Laws 1949, c. 384. Apparently this law —— only to intestate estates 
since it says “said estate may be disposed of without the appointment of an 
administrator.’ Executors are not bat 
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and no children by previous marriage with an estate having a net 
worth of $5,000 or under, it shall be conclusively presumed, in absence 
of a will, that all of the property was held in joint tenancy with the 
surviving spouse. A simple proceeding for certificate of survivorship, 
free of the claims of creditors, could then be used. This would be in 
sharp contrast to the numerous steps now required in typical small 
estates. The documents to be prepared in such estates at the present 
time are listed in the footnote.'® It seems senseless to require so much 
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Note: 

If real estate is to be sold 11 additional documents must be prepared. If special 

administration is necessary five additional documents must be prepared. 
Documents for administration of intestate estates: 


1. Petition for administration. 
2. Ord 


NOP w 


19 Documents for probate of a will: 


Petition to prove will. 

Order appointing time to prove 
will, fixing time for claims, and 
notice to creditors. 

Notice to prove will and notice 
to creditors. 

Waiver of notice. 


. Notice to creditors. 


Affidavit as to military service. 


. Order appointing guardian ad 


litem and consent of guardian. 
ublication. 
Proof of heirship. 


~ to prove execution of 
w 


int- 


ing executor and directing bond. 


. Certificate of probate. 
. Bond of executor. 
. Order approving bond and ap- 


oe appraisers. 
tters testamentary. 


. Warrant to appraisers and oath. 
- Notice of 


ing and hearing 
claims and information required 
by state board of control. 
Household furniture and widow’s 
selection. 

General inventory and appraisal. 
Certificate. of appraisers and 


er appointing time for ad- 
ministration, and fixing time for 
claims and notice to creditors. 
Notice for administration and 
notice to creditors. 

Waiver of notice. 

Notice to creditors. 


. Affidavit as to military service. 
. Order appointing guardian ad 


litem and consent of guardian. 


. Order of allowance for mainte- 


nance. 

. Notice of widow’s election. 

. Objection to claim. 

. Notice of trial on contested claim. 

. Judgment on claims. 

. Adjudication of no claims filed. 

. Receipt for claim. 

. Final account and report of 
executor. 

. Petition for final settlement and 
inheritance tax adjustment. 

. Order appointing time for final 
settlement and inheritance tax 
adjustment. 


32. Notice for final settlement and 
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36. 


37. 


38. 
39 


inheritance tax adjustment. 

Waiver of notice. 

Proof of publication. 

. Notice of hearing of final account 

and determination of inheritance 

tax and information required by 

Dept. of Taxation. 
er determining inheritance 

tax. 
. Orde: finding no inheritance tax 


due. 
. Final judgment. 
. Receipt for legacy or share of 


rsonalty. 
40. Brder confirming judgment and 


8. 
9. 


10. 
11. 


12. 
13. 
14. 





discharging executor. 


Proof of heirship. 
Decree granting administration 
and directing amount of bond. 
Bond of administrator. 
Order approving bond and ap- 
—s appraisers. 

tters of administration. 
Warrant to appraisers and oath. 
Notice of filing and hearing 
claims & information required 
by state board of control. 
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formality for so little property, remembering that a high percentage 
of estates are under $5,000 and have little or nothing available to 
general creditors. 


C. Funeral Expenses 


One of the striking features of this study is the frequency with 
which relatives choose to hold expensive funerals for the deceased 
person. This seems to be the case regardless of the financial position 
of the decedent. The proportion of the gross estate used to meet 
these expenses ran as high as an average of 53.3% in the group of 
intestate estates with a gross value of less than $2,000. This propor- 
tion declined steadily to a low of 0.7% for intestate estates with a 
gross value of over $50,000. This is shown by table six above. 

These figures would seem to indicate an interesting conflict in 
the way the inheritance process operates, and the purposes which 
many people claim it should serve. One of the strong arguments put 
forward in defense of the right to inherit is that this system provides 
the means for a person to give his dependents some sort of security 
after his death. Surely the proportion of an estate needed to perform 
this function should increase with a decreasing size of estate. In 
cases where an estate is smaller than say $10,000, the function of 
providing security for the dependents is much more difficult than 
is the case with larger estates. In such cases there should be a just 
reason to skimp on every expenditure which does not contribute to 
a more secure life for the dependents. Yet there appears to be a set 
of rigid social standards for the kind of funeral that can be held 
without disgracing the family. Surely 53.3% of the gross estate is a 
high bill for anyone to pay for the simple matter of a decent burial. 

One further comment—there does not appear to be any difference 
between the proportion of gross estate used for funeral expenses 
between testate and intestate estates. 


IV. ComposITION oF EstTaTEs 


A comparison was made between farmers, professional, and pro- 
prietary people, and people in other occupational groups with respect 
to the composition of estates.2® This comparison was extended to the 





After hearing for administration the documents are the same as for the probate 
of a will (see items 18 and following in probate list) except that “administrator” 
is substituted for “executor” throughout and there is no notice of widow’s election. 
If real estate is to be sold, 11 additional documents must be prepared. If special 
administration is necessary five additional documents must be prepared. _ 

20 One of the objects of this study was to find how occupation influenced the 
accumulation and transfer of wealth. For this reason individuals in the master 
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various sizes of estates within and between each occupational group 
and is shown in table seven. 

Farmers definitely have a larger proportion of their net assets 
tied up in real estate than any other occupational group. For all 
sizes of estates considered as a group, farmers have farm real estate 
equal to 45.6% of the net value of the estate. They have urban real 
estate equal to 7.3% of the net value of the estate. Professional and 
proprietary people, on the other hand, have farm real estate with a 
value equal to 3.3% of the net estate and urban real estate with a 
value equal to 35% of the net estate. People in other occupations 
have farm real estate with a value equal to 7.3% of the net estate 
and urban real estate with a value equal to 35.7% of the net estate. 


People with smaller estates had a larger proportion of their hold- 
ings in real estate than did people with larger estates. This trend was 
evidenced in all three occupational groups. In each group, for the 
estates with a net value of less than $5,000, the real estate holdings 
were valued at more than 90% of their net worth. 

Professional and proprietary people appeared to require fewer 
liquid assets in relation to their net estates than other occupational 
groups. Cash on bank deposits for this group were equal in value to 
only 5.7% of the net estate, on an average for the group as a whole. 
For estates of from $5,000 to $15,000 net worth the proportion was 
10.2% of the net estate. This was the highest proportion noted in 
any size group for people in a professional or proprietary occupation. 
Farmers held, on the average, cash and bond deposits worth 16.8% 
of their net estate. This proportion varied from a high of 23.1% for 
farmers with a net worth on death of less than $5,000 to a low of 
15.2% for farmers with a net worth on death of from $25,000 to 
$50,000. People in other occupations held cash and bank deposits 
valued at 14.1% of their net worth at death, with a high of 19.2% 
for those with net estates of less than $5,000 and a low of 10.3% for 
those with net estates of from $15,000 to $25,000. 

Farmers and professional and proprietary people had a larger 
relative investment in personal property than other occupational 
groups. Farmers had personal farm property valued at 9.5% of the 





sample were classified according to kind of skill into six groups. The Works 
Progress Administration’s circular on occupational classification and code was 
used as a guide in the selection of these occupational groups. The general descrip- 
tion of these groups are (1) professional and proprietors, (2) skilled and semi- 
skilled, (3) unskilled, clerical, and sales personnel, (4) farmers, (5) miscellaneous 
male, and (6) female. This classification was designed for other uses and con- 
sequently did not fit the purposes of this study perfectly. To our knowledge, it 
is the best available for this type of work, however, and did provide a fruitful 
basis for analysis. 
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net estate and other personal property valued at 1.2% of the net 
estate. Professional and proprietary people had farm personal prop- 
erty valued at 0.5% of their net estates and other personal property 
valued at 12.2% of their net estate. People in other occupations had 
farm personal property valued at only 0.6,% of their net estate and 
other personal property valued at 2.1% of their net estate. It should 
be noted here that the people in the first two occupational groups 
depend to a large extent on personal property for their means of 
livelihood. For people in other occupational groups this personal 
property is, for the most part, property that is used for consumption 
rather than business purposes. 

The farmers in this sample made very little use of life insurance. 
The face value of such insurance was equal to only 0.4% of the net 
estate. This may indicate that farmers as a whole depend on their 
investment in the farm business to provide security for their old 
age and for their dependents more than any other way. Professional 
people and proprietary people carried the largest relative amount of 
insurance with an average value equal to 25.1% of the net estate. 
This proportion for other people was 4.4%. 

Farmers also carried the smallest relative investment in stocks and 
bonds. Such assets were equal in value to 6.3% of the net estate for 
farmers. This proportion for professional people and proprietors was 
27.9%, and for other people it was 27.2%. Again, this indicates that 
farmers prefer to invest in the farm business rather than take a 
chance on stocks and bonds. : 

As one would logically expect, the relationship between the amount 
of money due to other people and the amount of money due to the 
decedent bears a close relationship to the net value of estates for all 
three occupational groups. In estates with a net value of less than 
$5,000, the debts were equal to well over 50% of the net value of the 
estates, and the money due to estates was equal to from 5% to 12% 
of the net value of the estates. As the size of the net estate increased in 
value, there was a consistent tendency for the amount due the estate 
to exceed the amount due other people. 


A. Life Insurance 


The state tax department requires that the inheritance tax notice 
report the amount of insurance on the life of the decedent, even 
though insurance not payable to the insured’s estate is exempt to the 
clear value of $10,000.21 For purposes of this report we must assume 





41 Wis. Star. §§ 72.01(7), 72.15 (1947). 
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that the tax department’s requirement was complied with in the 
estates we examined, and the inheritance tax notice in the estate 
jackets is the source from which we derive the following findings. 
On this basis only 70 of the 415 decedents (16.9%) carried life in- 
surance at the time of death. The amount of insurance carried by 
these people was also very small. In 43 out of the 70 cases the amount 
of insurance carried was less than $2,500. In only 12 out of the 70 
cases was the amount of insurance over $9,500. 

Secondary sources were used to check these figures. The Wiscon- 
sin Insurance Commission reported that as of December 31, 1946, 
life insurance in force on the lives of Wisconsin residents totaled 
$3,700,508,854 and the amount in force on January 1, 1949 was 
reported by the Institute of Life Insurance as $4,508,200,000. If the 
population of Wisconsin is taken as 3,200,000,” then the average 
amount of insurance carried per person in December, 1946 would be 
nearly $1,200, and $1,409 as of January, 1949, including people under 
20 years of age. The 70 people in the sample carried insurance total- 
ing $457,800. This could make an average of about $1,100 per person 
for the 415 people who had estates probated. As noted earlier, this 
sample includes only people over 20 years of age. One would expect 
that the average amount of insurance carried for people over 20 
would be higher than for those under that age, and hence one might 
question the figure derived here as being too low. However, the average 
age on death for people who had estates in this sample was 69 years, 
and only 25% of them were under 60 years of age. This means that 
the great majority of these people were over 40 years old (or past 
the usual age for acquiring life insurance) during the twenties. Since 
that period the insurance business has grown substantially with the 
result that succeeding generations have been more heavily insured 
than the generation included in this sample. Besides, “dropping 
ones’ insurance’’ was a phenomenon of the thirties and might have 
happened in the case of some of our decedents. Considered in this 
light, the figures disclosed in this sample do not seem as low as they 
might at first sight appear. Nevertheless the figures are low enough 
to raise doubts as to the accuracy with which life insurance data is 
reported in the inheritance tax notice. 


V. Usr or WILLS 


Of all the estates studied 47% were testate estates; it is interesting 
to note, however, that the percentage of testate estates declined 
markedly between 1929 and 1934 and has since remained relatively 


2 Estimate for July 1, 1947, Wisconsin Bluebook 476 (1948). 
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constant. In 1929, 61.9% of the estates sampled were testate estates, 
in 1934, 45.9%, while in 1944 the figure was only 39.1%. There is 
no obvious explanation for this change. 

There did not appear to be any significant occupational difference 
with respect to use of a will except among men who could not be 
given a simple occupational classification. Sixty-one and one-tenth 
per cent of the estates for this group of people involved use of the 
will. Perhaps this may be explained in part by noting that most of 
the people in this group were simply listed as ‘“‘retired”’ on the death 
certificate. The slightly older age of people in this group may have 
something to do with the increased use of the will. Then too, once a 
person is retired he has more time to think about the disposition of 
his property after his death. This may also play a part in the in- 
creased frequency of wills in this group. Again it is interesting to 
note that this group had the most marked decline in use of the will 
up to 1944. In 1929, 90% of these people had wills. This figure de- 
clined to a low of 25% in 1941. Then in 1944 the proportion jumped 
to 62.5%. 

Wills are used more frequently in larger estates. In the estates 
studied, a will was used in only 35.6% of the estates with a net worth 
of up to $5,000. This proportion increased steadily to a high of 92.3% 
of all estates over $50,000 having wills. This general tendency was 
noted for each of the years studied. Tables eight and nine give more 
detailed information. 


Table 8. Percentage of Probated Estates with Wills, by Occupation 











Occupation 1929 1934 1939 1941 1944 All Yrs. 
% % % % % % 
o. - 8 rr 50.0 55.6 12.5 44.4 66.7 47.4 
Cl. Sales & Unsk........ 75.0 41.2 57.1 44.4 16.7 44.2 
Sk. & Semi-Sk.......... 33.3 60.0 66.7 42.9 33.3 46.3 
ED ior cee ndecewies 75.0 35.0 23.1 45.0 45.0 44.9 
Misc. Males............ 90.0 75.0 50.0 25.0 62.5 61.1 
NERS cia: cracks aia aah 57.1 44.0 48.1 53.3 25.0 45.6 
Ce 61.9 45.9 41.8 45.7 39.1 47.0 





Table 9. Percentage of Probated Estates with Wills, by Net Worth on Death 











Size of Estate 1929 1934 1939 1941 1944 All Yrs. 
000 omitted % % % % % % 

0 0.0 0.0 20.0 11.1 20.0 10.7 
0-5 48.1 37.5 45.4 30.6 18.8 35.6 
5-15 64.9 58.6 36.0 69.0 41.7 55.6 
15-25 90.0 0.0 50.0 25.0 62.5 52.4 

25-50 100.0 66.7 100.0 85.7 40.0 75.0 
50-200 100.0 100.0 66.7 100.0 92.3 
All Groups 61.9 45.9 41.8 45.7 39.1 47.0 
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The ordinary property owner is frequently urged by banks, bar 
associations, and others to make a will. Almost 20% of the wills in 
our sample made distributions identical with (8.6%), or almost 
identical with (11.6%), that which the law would have provided 
had there been no will. A distribution ‘‘almost identical’ with that 
provided by law is of course a matter of judgment on which there 
might not be complete agreement between several observers. For 
instance the devise of a life estate in land was not deemed “almost 
identical’ with a widow’s fee simple dower right, but the devise of a 
life estate to a widow with full power of appointment was. Where 
heirs would have been entitled to equal shares by the law of intestate 
succession, and the distribution in the will was not quite equal but 
substantially so, this was treated as an “almost identical’’ distribu- 
tion. Details are shown in table ten. 

The figures in table ten on the number and percentage of wills 
which omit one or more heirs need explanation. The table shows 
that in 37.4% of all wills one or more heirs is not provided for. But 
in almost 40% of these cases the will devised all or practically all of 
the estate to the surviving spouse—a not unnatural distribution. As 
a matter of fact, practically all testators transferred their property 
“within the family.’’ In only three cases were relatives completely 
cut off; in two instances the entire estate was given to churches and 
in one case to non-relatives. 

Having in mind that a substantial number of people use a will to 
accomplish a transfer identical with, or almost identical with, that 
provided by law, the question arises whether or not there is any 
advantage in using a will in such cases. This question of motivation 
is accentuated when one encounters a will in a very small estate. 

There may be an assumption on the part of many laymen that a 
will reduces the expense of, and accelerates, probate. Figures re- 
ported above show this is not true. To what extent testators are 
motivated by the desire to select their own personal representatives 
we cannot say. The proportion of wills waiving bonds for executors 
grew from a low of 24.4% in 1929 to a high of 54.8% in 1944. This 
may indicate that people are increasingly coming to regard a will as 
a way of reducing the cost of settling an estate. Actually these pro- 
visions were not honored by the judge who served until 1941; he 
gave them effect in only two cases. Since 1941 no bond has been 
required in three-quarters of the estates where wills contained such 
exemption provisions. 

On the basis of a strictly numerical distribution, the trust device 
seems to be favored by testators disposing of estates amounting to 
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from $5,000 to $15,000 gross. Averaged throughout the years covered, 
some 73% of all trust estates fall in this group.** The remaining 
trust estates are distributed among estates of over $15,000 while no 
trusts were discovered in estates of less than $5,000. This relation- 
ship is indicated also when considering each sampled year separately. ‘ 

A somewhat different picture presents itself when we measure the { 
frequency with which trusts are created in terms of the total number 4 
of estates for each size group. Because there are fewer estates in the i 
higher brackets, the trust device seems to maintain its relative fre- 
quency in this larger size. Trusts are here most numerous in the 
$10,000-$15,000 and $15,000-$20,000 classes of estates, with an in- 
cidence of 13.8% and 13.6% respectively. 

Compared with all testate estates in the various years, we find 
that trust estates at most (in 1929) comprised 20% of all estates with | 
a will; the smallest proportion was 6.7% (for 1934), and the average 
for all years was 13.2%. 

It is indeed interesting to find so much use of the trust device 
among estates with a gross value of less than $20,000. This finding f 
prompts the suggestion for further research on this subject. As a 
general rule, money in trust must be invested in securities that are q 
considered very safe, i.e., where there is little danger that the face | 
value of the capital so invested will be depleted. Such investments 
usually yield a low rate of return. Thus, taking figures at the upper 
limit, if a rate of 3% can be obtained on $20,000 of invested capital 
the yearly income would be only $600. This income would scarcely 
provide a livelihood for the beneficiary. In view of this, the following 
questions are submitted for further investigation: (1) why do people 
with small estates use the trust device; (2) what are the consequences 
of using the trust device in estates of the value of $20,000 or under. 


VI. ContTEsts 


One of the most interesting findings of this study is the rarity of 
contests that actually result in the trial of litigated issues in probate 
proceedings. A study of the records leaves a strong impression that 
in the great majority of cases the work is routine. 


A. Will Contests 


In 1929, out of 45 testate estates, there were four will contests. One 
of these was a contest in name only because it involved merely the 
inability to satisfactorily prove the will for admission to probate be- 





% Only 39.4% of all estates studied fell within this size group. 
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cause of improper execution. Out of 31 testate estates for the year 
1934 there was one will contest. Again in 1941 there was one con- 
tested will among 33 testate estates. There were no contests in either 
1939 or 1944 with 26 and 31 cases respectively. 

Of the total of six will contests, objection to probate was sub- 
sequently withdrawn in four of them before they went to trial. The 
other two were not admitted; the contests were successful.” 

To prevent contests a testator sometimes provides in his will that 
the bequest to any beneficiary contesting the will shall be revoked. 
So far as we know, no such beneficiary in any of these sample estates 
ever initiated a contest so as to try the validity of such a provision. 

There are some reasons for the small number of will contests in 
these testate cases. One, probably the most important, is that most 
wills provide for the testator’s closest heirs. If all of the closest heirs 
are not included, it is usually the children who lose out in favor of 
decedent’s spouse, an arrangement which is usually acceptable to 
the children, and, even if not, is considered a natural provision. An- 
other reason is that the cost of seeking to obtain a share in a very 
small estate might easily exceed the inheritance. Most of these 
estates are fairly small. Finally the courts themselves undoubtedly 
prevent many contests through their action in placing such a heavy 
burden of proof on the contestant. 


B. Construction of Wills 


Out of 45 testate estates in 1929 there was one hearing or contest 
involving the construction of the will; out of 31 in 1934, there were 
two estates having constructions of the will; out of 26 in 1939, two 
such constructions; out of 33 in 1941, none; out of 31 in 1944, two. 
This is a total of seven will constructions in the five sample years or 
seven out of a total of 166 testate cases. 

Some of the will constructions arose out of real ambiguity in the 
will, and in several of these cases the parties acknowledged the am- 
biguity and were willing to abide by the court’s clarifying con- 
struction so that there was no real contest. Other will construction 
cases involved contestants who were apparently in their own inter- 
ests seeking constructions contrary to the clear language of the will. 

There is no way of knowing from this study how many disputes 
over will construction occurred which were settled in a friendly 
manner in such a way that no court action would be required. After 





* Cf. Powell and Looker, Decedents Estates, 30 Cou. L. Rev. 919 (1930) who 
report 6 out of every 1000 wills in New York County and 4 out of every 1000 in 
Kings County, N.Y., were rejected. 
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an examination of the content of these wills it is the judgment of 
the participants in this study that most written wills are simple and 
clear. It appears that there is seldom any basis for a dispute over the 
construction of a will. 


C. Contested Claims 


In 1929 there were contested claims in three estates, objections being 
raised to four different claims. In 1934 nine claims in six estates were 
contested. In 1939 16 claims in 12 estates were contested. In 1941 
more than 21 claims were contested in seven different estates. In six 
estates for 1944, eight claims were contested. This is shown in terms of 
percentages as follows: 1929—approximately 4%; 1934—8%; 1939— 
approximately 18%; 1941—approximately 8.5%; 1944—7%. 

When we speak of “contested” claims, we also include claims that 
were compromised but to which there was no formal objection. 

The 55 contested claims were filed in 34 estates. This is only 12% 
of all of the testate and intestate estates, exclusive of survivorship 
and descent proceedings. The county judge was called upon to deter- 
mine only 35 of these contests. He allowed five claims, disallowed 
fifteen, and reduced fifteen. Obviously it paid to contest. The re- 
maining claims were either compromised out of court (15 claims) or 
withdrawn (four claims). 

Occasionally claims were contested just to put claimant to his 
proof. A contest between two claimants in one estate, which was 
insolvent, involved the question of priority as between the claimants. 
Eight of the claims filed and subsequently disallowed in whole or in 
part, or withdrawn, were filed by close relatives or members of 
decedent’s immediate family for care of decedent, board and room 
furnished to decedent, medical care and hospital expenses of de- 
cedent, and transportation for him. Some of these claims were dis- 
allowed as services rendered by a member of the family and hence 
rendered gratuitously. A son’s wife was held a member of the family 
for purposes of this rule, but a nephew and a sister of decedent’s 
wife were not. 

All contingent claims (approximately ten) were either withdrawn 
(two), disallowed (three), or compromised and settled (five). 

Only one claim was objected to as having been filed after expira- 
tion of the time for filing. 


D. Other Contests 


There were no contests in connection with any of the proceedings 
to sell real estate. If there were any problems in this respect among 
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the heirs, they were settled out of court. Sometimes the consent of 
all the heirs to a sale of the real estate was obtained in advance. 

Of only eight contests involving other matters, three involved 
the appointment of the administrator or executor of the estate, 
three involved the inventory and appraisal, one the extension of 
time to file claims, and one the amount of inheritance tax to be 
assessed. 

There were no contests over final accounts. 

Two things about all of these contests may be observed: (1) the 
comparatively small number of them, (2) the fact that most of them 
were based on legitimate objections with consequently favorable 
results to the contestant. The latter is especially true in the case of 
claims contests but not so much so in the case of will contests and 


constructions. 
VII. SuBsTaNTIVE Law ASPECTS OF THE INHERITANCE PROCESS 


A. Life Estates Created by Will 


During the years under examination, life estates created by will 
(trust and non-trust) amounted to 10.4% of all the sampled estates 
but comprised an average of 24% of the testate estates. Considerable 
fluctuations from year to year are to be noted, though no particular 
trend seems apparent. 

Life estates not created through the trust device (in terms of the 
total number of estates and total number of testate estates) repre- 
sented an average of 7.2% and 16.8% respectively. Here again we 
find notable fluctuations from year to year and no discernible 
trends. 

On the other hand, life estates created by trust appear to have 
lost in favor as we find a consistent downward trend in the proportion 
of such estates to total estates and to testate estates. While life 
estates created by trust comprised 38.8% of all life estates for 1929 
and 1934, they constituted only 22.7% of the life estates during 1939, 
1941, and 1944. 

Considering the numerical distribution of the 40 life estates in the 
sample, we find that 14, or 35%, were created in each of the two 
estate size groups, $5,000-$10,000 and $10,000-$15,000. Of the re- 
maining 12 life estates, eight, or 20% of the total number, are to be 
found in the $15,000-$20,000 bracket while only 10% occurred in 
estates with a gross valuation of less than $5,000. This distribution 
according to size of estate appears to be quite general in each of the 
five test years. 
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When we measure the frequency of life estates on the basis of total 
number of estates for each size group, the picture is somewhat differ- 
ent. Life estates hold the greatest share of total estates in the $10,000- 
$15,000 and $15,000-$20,000 size groups (21.5% and 22.7%) and 
only slightly less in the $20,000-$25,000 group. This is explained 
by the fact that there are fewer estates in the higher brackets. A 
similar observation has already been made in regard to trust estates. 

As was to be expected, life estates were created primarily for the 
benefit of the deceased’s spouse (80%). Widows were the bene- 
ficiaries in 75% of the life estates created by trust, and they were the 
life tenants in 60.7% of the other life estates. Surviving husbands 
became life tenants in 17.8% of the cases. In the remainder of the 
cases, life tenancies are distributed among various relatives. 

No particular preference is apparent in the selection of the trustees 
in case of life estates created by trust. The deceased’s sons seem to be 
chosen more often than other classes of trustees, but the figures are 
not conclusive. 

Future interests other than fee simple remainders over after a 
single life estate were extremely rare. In fact only two such instances 
were found, one in 1929 and one in 1944. 


B. Changes in Circumstances Between Date of Will and Death 


The only changes in circumstances between the time of making the 
will and death discovered in this study involved lapsed legacies and 
devises, i.e., where the beneficiary predeceased the testator. No in- 
stances were discovered where a named executor died prior to the 
testator, nor was there any evidence of cases where the testator had, 
prior to his death, sold or given away property which was the object 
of a specific devise or bequest. In no case did it appear that either 
marriage of the testator or birth or adoption of children prior to 
testator’s death in any way affected the distribution established by 
will. At any rate, the incidence of lapsed legacies and devises is very 
small (only 18 in all), and, with the exception of two cases only, arose 
in situations where the interval between date of the will or last codicil 
and date of death was exceptionally long (an average of 12.4 years). 


C. Drafting, Form, and Execution of Will 


As has already been pointed out under “will contests” above, 
most wills are clearly worded. The number of cases where the will 
was clearly not drafted by a lawyer is very small with perhaps a 
slight increase in recent years. The number of cases is too small to 
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permit the establishment of a definite trend. There were only six 
such cases in all, and all of these occurred in the last three years of 
the study. 

Printed will forms are being used to a very minor extent averag- 
ing 7.8% of the instances where testamentary disposition was made. 
Use of these forms was greatest in 1929 when the relative number of 
testate estates was greatest also. 

The executor was given detailed powers of some sort in 41% of 
all testamentary estates. In about one-third of the testate estates a 
power of sale was granted, while in 16.8% of these estates the execu- 
tors were empowered to settle, adjust, or compromise claims, these 
being the most common powers granted. 

In nearly three-fourths of all trust estates the trustee possessed 
some enumerated detailed power. In half of all such cases the trustees 
were given the power to draw on the corpus of the estate. In 36.3% 
of these cases the trustee was given some power of sale. 


D. Circumstances Which Might Becloud Title to Real Estate 


Jurisdictional errors caused by lack of or faulty notices or lack of 
waivers appear at first glance to be very small in number, never 
affecting more than four estates per year. Omissions seem to be con- 
centrated in “notices to creditors’ and “‘notices for final settlement.”’ 
There were 15 estates where such errors were involved. Taking only 
estates which include real estate, we find that in 5.5% of such cases 
these were jurisdictional errors sufficient to cloud title. In view of 
this consideration, the number of such errors found takes on real 
importance. 

In nine cases, or 3.3% of the estates with real estate, there was 
lacking a waiver or receipt from the inheritance tax authorities. If 
we exclude three (or one-third) of these defective cases because they 
were incomplete and had no final judgment, the percentage of such 
faulty estates with real estate becomes 2.2%. Here, too, we should 
observe that such errors may cloud the title to the real estate in- 
volved. It should be easily possible to eliminate such errors com- 
pletely. 

Over the years more and more attention seems to have been paid 
to the proper filing of information on the payment of income tax by 
estates with real estate. While fully one-third of all such estates in 
1934 were sufficiently defective in the documentation of payment of 
income tax so as to becloud the title of real estate, that figure had 
dropped to 8.6% of the 1944 estates with real estate. Particular im- 
provement is noted in the statement of pertinent income tax informa- 
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tion in the final judgment, but there still seems to be laxity on the 
part of attorneys to incorporate receipts or clearances into the pro- 
bate records. Only one case was found in 1944 where the records 
gave no information whatever on the status of income tax. It is 
noteworthy that this decrease in the number of such defects is par- 
ticularly marked during the five-year period, 1934-1939. According 
to Neil Conway, of the Wisconsin Department of Taxation, one 
reason for this marked change was the unwillingness of the federal 
real estate mortgage agencies to approve loans on real estate (1) 
where the abstract of title did not show payment of inheritance and 
income taxes or (2) where the owners, administrators, or executors 
could not furnish proof of payment or a waiver by the Department 
of Taxation showing that no tax was due. This position of the federal 
agencies was predicated upon the fact that such unpaid taxes re- 
mained liens upon the land, and this is the position taken by the 
Wisconsin Department of Taxation. There is still a great need for 
improvement in the handling of estate records in this matter. 

Although 30.6% of the final judgments in 1929 did not show the 
date of death, these omissions have been substantially eliminated. 
From 1939 on, only a nominal 2% to 3% of the final judgments failed 
to show the date of death. It is possible that this change may be 
due to a change in the forms for final judgments sometime during 
the middle thirties. The present forms provide a specific place where 
the date of death is to be written in, while the older forms did not 
have such a place. 

During the years studied there has been an increase in the number 
of improper descriptions of the real estate in the final judgment. 
This proportion was lowest in 1934 when only 3.9% of the estates 
with real estate contained an improper description of the property 
in the final judgment, and it reached a high in the year 1944 when 
the proportion was 19%. These descriptions were defective for various 
reasons, the most common defect being the failure to state that the 
real estate was located in Dane County. 

There appears to be an unmistakable trend toward the inclusion 
in the final judgment of a statement that the decedent died as a 
resident of Dane County. During the first three sample years in- 
cluded in this study, the proportion of estates with real estate which 
did not have such a statement in the final judgment was consistently 
around 75%. This proportion dropped to 39.4% in 1941 and 6.9% 
in 1944. 

In 1929 payment of claims is evidenced, in nearly 82% of the 
estates with real estate, merely by words which are printed in all of 
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the forms for final judgment. It appears, however, that lawyers are 
tending more and more to assert this payment specially, and by 1944 
only 34% of these estates require reliance upon printed words assert- 
ting that the claims have been paid. Total absence in the final judg- 
ment of any statement asserting payment of claims can be found 
only in a very small number of cases, averaging just 3.3% of all 
estates with real estate for the years sampled. 


VIII. Procepurau ASPECTS OF INHERITANCE PROCESS 


A. Summary Probate 


A surprisingly small percentage of the estates settled were eligible 
for summary probate under Wisconsin Statutes.“ This procedure is 
designed to reduce the cost and time required for the settlement of 
small estates. An effort was made in this study to determine the fre- 
quency of estates eligible for this procedure and the extent to which 
eligible estates were settled by means of this procedure. 

It appears that this statute is not, in general, a shortened method 
of administration or probate. The same papers are required up to the 
time of final settlement as are called for in the usual proceedings. 
Notice to creditors cannot be dispensed with, because under the 
statute there must be a showing as to what the preferred claims are. 
With such notice should be combined notice of the taking of proof 
of heirship and perhaps also notice that a proceeding under section 
311.05 is contemplated, so that anyone wishing to contest a home- 
stead exemption claim or the amount sought for widows’ allowance 
might be afforded an opportunity to do so. 

The final closing is shortened by eliminating the petition and order 
for final settlement, the notice or waiver regarding it, and inheritance 
tax proceedings. In place of the final judgment and order discharging 
the personal representative, there is usually an order making the 
appropriate findings under the statute (i.e. that the estate, exclusive 
of exempt homestead, does not exceed last illness, funeral, and ad- 
ministrative expenses and the selections and allowances of the widow 
and minor children). This order also approves the final account, 
assigns and distributes the estate, and discharges the personal repre- 
sentative. 

The statute, as drawn, provides definite bias in favor of widows. 
Widowers, of course, under our statutes are given no allowance, so 
the result is that in an estate of a given size, where a widow sur- 

% Wis. Star. § 311.05 (1947). Wis. Laws 1949, c. 384 liberalizing summary 


probate for certain small estates described above was, of course, not applicable 
to any of the estates studied. Section 311.05 was the law with which we worked. 
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vived, she might be able to make use of section 311.05, yet if the 
widower survived he might not be able to do so. This is true whether 
or not there were minor children, because although section 313.15 of 
the Wisconsin Statutes provides for an allowance to the widow and 
minor children, ‘‘or either,’’ actually, where the wife dies leaving a 
husband surviving and minor children, the husband is regarded as 
being legally liable for the support of the children and thus not en- 
titled to an allowance. The general practice in Dane County seems 
to have been not to grant an allowance to minors where the husband 
survived. Of course, the minors, if orphaned, are entitled to an 
allowance under the statute. 

These are some of the reasons which account for the limited use 
of this statute. 

In the determination of the estates eligible for summary probate, 
the assumption was made that the value of the homestead for pur- 
poses of “exempt homestead,’’ within the meaning of section 311.05 
on summary settlement, meant the net or clear value after deduction 
of sums due on mortgages.”* A further assumption was made that 
funeral expenses include expense of monument or tombstone and 
cost of perpetual care of grave.2? On this basis 43 estates (or 11.2% 
of all estates studied) were eligible for summary probate. Of this 
number only seven estates were so settled. 


B. Guardian Ad Litem 


Wisconsin law requires the appointment of a guardian ad litem, 
who must be an attorney, torepresent minors and incompetents when 
such people are involved in an estate.2* Such appointments were 
necessary in 15.9% of all the estates in our sample. This suggests 
that most of the decedents were old enough so that their children 
were no longer minors. 





% This is based on Northwestern Securities Co. v. Nelson, 191 Wis. 580, 211 
N.W. 798 (1927) and Wis. Mortgage and Securities Co. v. Kriesel, 191 Wis. 602, 
211 N.W. 795 (1927) holding in effect that “exempt homestead” means the equity 
in the homestead, its clear value. Under Wis. Stat. § 237.02(4) (1947) it was 
further considered where no spouse or minor child survived, the homestead was 
not exempt from preferred claims, and where no spouse, child, or child of a de- 
ceased child survived, it was in no wise exempt. See Wis. Stat. § 370.01(46) 
(1947). Under Wis. Stat. § 316.11 (1947), the proceeds of the sale of the home- 
stead were exempted in the same way as the homestead property itself where 
the sale was held during the course of administration or probate. 

27 In re Borchardt’s Will, 184 Wis. 561, 200 N.W. 461 (1924); Wis Srar. 
§§ 318.01(4), 157.11(7) (1947). In this connection it was further assumed that the 
tombstone expense was reasonable. (In any event it was passed by the county 
court in each instance.) See Samuel v. Thomas’ Estate, 51 Wis. 549, 8 N.W. 361 
(1881); In re Poole’s Will, 235 Wis. 625, 293 N.W. 918 (1940). 


8 Wis. Strat. § 324.29 (2) (1947). 
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The average fee paid the guardian ad litem was just a little under 
$16. It appeared from the records that until 1941 the customary fee 
where nothing unusual occurred in the estate was five dollars, and 
since that time a standard fee of ten dollars has been paid. It is not 
reasonable to expect a complete investigation of all the facts by an 
attorney in return for a five dollar or even a ten dollar fee. It would 
seem, then, that unless the attorney is particularly conscientious a 
rather perfunctory investigation is probably conducted for the ordi- 
nary small estate. On the other hand, in view of the high administra- 
tion costs for small estates generally, it is evident that guardians ad 
litem cannot expect adequate compensation for a thorough job from 
such estates. If representation in such estates is to be meaningful, 
then it appears that the county or state will have to contribute to 
the guardian ad litem fees. 


C. Special Administration 


Wisconsin law provides that a special administrator may be 
appointed to serve until a regular administrator or executor is ap- 
pointed.2® The appointment is made on petition without formal 
hearing or notice. The most common reasons for such procedure is 
to protect or conserve or manage the estate before the regular ad- 
ministrator can be appointed. Another frequent reason for such an 
appointment is to commence action for the wrongful death of the 
deceased. 

Such an appointment was made in 32 estates of the sample 
studied. The facts in each case seemed to justify use of this procedure. 


D. Accounting Form 


The accounting form used in the estates studied was in general 
very good. A good accounting form should (1) indicate to or from 
whom money was paid or received; (2) show the amount of money in- 
volved in each transaction; (3) show for what purpose the transaction 
was made; (4) be simple and clear enough so that any interested party 
can in a short time learn how the money and property involved has 
been handled. No instances were found where the first two points 
listed above were not adequately handled. There were several in- 
stances, however, where the accounting form left much to be desired 
so far as the last two points mentioned are concerned. In the final 
account many instances were found where expenses were simply 
listed as “Joe Doakes ..$2.00.’’ No indication in these cases was 





29 See Wis. Star. § 311.06(4) (1947). 
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given as to whether the money paid to Joe Doakes was paid in con- 
nection with the funeral of the deceased, or for maintaining the 
property, or for testimony in court, etc. In most cases this was over- 
come simply by listing all expenses in groups on the basis of the func- 
tion of the expense. Thus many instances were found where funeral 
expenses, repairs and maintenance, expenses of administrator or 
executor, and expenses of attorney were grouped and the sum spent 
for each purpose sub-totaled. Other categories were used to meet in- 
dividual estate needs. This procedure is simple to use and renders 
the accounts much more meaningful to anyone interested in an estate. 
No instances were found where accounts failed to balance. 


E. Sales During Administration or Probate 


Sales of personal property during administration occurred at a 
nearly uniform rate of about 14% of all estates throughout the period. 
The number of instances where real estate was sold during adminis- 
tration have increased steadily from 6.1% (of estates with realty) 
in 1929 to 25.8% in 1944. These figures do not include real estate 
mortgaged to obtain funds for the payment of debts, costs, etc. A 
comparison of “appraised values’’ with “sale prices” indicates that 
in the case of real property, appraisers do not usually take sufficient 
account of the cyclical movement in prices. Thus, during a down- 
ward movement in prices, the appraised value is usually above the 
actual sale price. During an upward movement of prices the opposite 
is true. Part of this is undoubtedly due to the time lapse between 
the appraisal and the sale of property, and part is due to failure of 
appraisers to adjust to changing price levels. In the case of personal 
property there appears to be a consistent tendency on the part of 
appraisers to underestimate the value of such property regardless of 
the direction of movement in prices. 

In nearly all cases, the reasons for the sale of both real estate and 
personal property appear to have been adequate, or the sale was 
authorized by will or by court order. Sales of real estate to relatives 
were made at appraised value in most cases. In comparison with 
sales of realty, the auction method was used more frequently in the 
sale of personal property. 


F. Notice and Waivers of Notice 


The use of waiver of notice increased in popularity for a time 
during the sampled period. In 1929 it was used in 51.3% of the 
estates; in 1941 it was used in over 60% of the estates. But in 1944 
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the percentage dropped to 41.2%, perhaps because so many men 
were away in service, perhaps because some real estate title examiners 
had begun to question the use of waivers. 

Before 1940 the printed probate forms in Dane County did not 
include a notice for proof of heirship. Effective on January 1, 1940, 
the Supreme Court adopted as rules of court what are now sections 
315.03 and 318.06(7) of the statutes. These rules required proceed- 
ings to determine heirship and also required notice, or waiver of 
notice, of such proceedings. This bit of procedural history is graphi- 
cally reflected in our estates. Up to and including 1934 no notices of 
proof of heirship were given and no waivers of such notice were 
obtained. 

But beginning in 1939 when the Supreme Court rules were being 
discussed, waivers of notice of proof of heirship were obtained in 
22.4% of the cases. In 1941 waivers were obtained in 42.5% of the 
cases, but in neither year was notice actually given in any estate. In 
fact, in 1941 some 57.5% of the estates were not complying with the 
new rules. But in 1944 this percentage had dropped to 7.5% (notice 
was given in 43.3% of the cases and waived in 49.3% of the cases.) 

Instances where notices of other types (notices for administration, 
to prove will, to creditors, and notices for final settlement) were not 
given, or waivers obtained were few, amounting to 5% or less of the 
estates for each type of notice. 














SEPARATION OF CHURCH AND STATE IN THE 
UNITED STATES: A SUMMARY VIEW 


Davip FELLMAN* 


I 


The recent decisions of the Supreme Court in the Everson! and 
McCollum? cases have touched off a widespread and lively controversy 
over the meaning of the concept of the separation of church and state 
in American public law. In fact, in some quarters criticism of the 
Supreme Court has reached extraordinary levels of vituperation and 
even hysteria.* In this debate it is essential that perspective should 
not be abandoned. Fairness requires that the church-state cases be 
viewed in their proper setting—against the background of the Su- 
preme Court’s sustained and unmistakable devotion to the protection 
of the rights of free men in a free society.* The plain truth is that the 


*A.B. (1929) University of Nebraska; M.A. (1930) University of Nebraska; 
Ph.D. (1934) Yale; Faculty member, University of Nebraska 1934-1947; Profes- 
sor of Political Science, University of Wisconsin since 1947. Author of numerous 
articles on public law in law reviews and political science journals. 


1 Everson v. Board of Education, 330 U.S. 1 (1947). 
2 Tllinois ex rel. McCollum v. Board of Education, 333 U.S. 203 (1948). 


3 For example, Professor J. M. O’Neill, of the Speech Department of Brooklyn 
College, writes: ‘“Unless the American peo le stop the current trend, exemplified 
in the Supreme Court decision in the ‘ollum case, and force a return to the 
doctrines of democratic decision and of the Constitution as written and ratified 
by the American people, we shall drift inevitably into a regimented society under 
the unrestrained dictatorship of the men on the Supreme bench. . . . The Court 
may interpret; they have no right to eliminate or amend any Constitutional pro- 
vision ratified by the American people. Our Supreme Court is not yet in the 
position of the Russian Politburo.” Religion and Education under the Constitu- 
tion (New York: 1949), x, 4. It is difficult to see how a decision of the Supreme 
Court holding that sectarian religion may not be taught in public school build- 
ings during public school time is pushing us into a regimented, unrestrained 
dictatorship. I am at a loss to know who is being rrr And the suggestion 
that the Supreme Court is becoming something of a Politburo betrays an ex- 
traordinary lack of understanding of both institutions. 

‘Illustrative cases are legion. See, for example, on freedom of speech and 
press: Terminiello v. Chicago, 337 U.S. 1 (1949); Saia v. New York, 334 U.S. 
558 (1948); Winters v. New York, 333 U.S. 507 (1948); Hannegan v. Esquire, 
Inc., 327 U.S. 146 (1946); Thornhill v. Alabama, 310 U.S. 88 (1940); Schneider 
v. Irvington, 308 U.S. 147 (1939); Herndon v. Lowry, 301 U.S. 242 (1937); Near 
v. Minnesota, 283 U.S. 697 (1931). On the right to a fair trial: Jn re Oliver, 333 
U.S. 257 (1948); Haley v. Ohio, 332 U.S. 596 (1948); Ashcraft v. Tennessee, 327 
U.S. 274 (1946); Chambers v. Florida, 309 U.S. 227 (1940); Brown v. Mississippi, 
297 U.S. 278 (1936); Mooney v. Holohan, 294 U.S. 103 (1935). On equal pro- 
tection of the laws: Takahashi v. Fish and Game Comm., 334 U.S. 410 (1948); 
Shelley v. Kraemer, 334 U.S. 1 (1948); Oyama v. California, 332 U.S. 633 (1948) ; 
Sipuel v. Board of Regents, 332 U.S. 631 (1948); Smith v. Texas, 311 U.S. 128 
(1940); Missouri ex rel. Gaines v. Canada, 305 U.S. 337 (1938). On bills of at- 
tainder: United States v. Lovett, 328 U.S. 303 (1946). On peonage labor practices: 
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Supreme Court has performed a notable service within the limits of 
the judicial power and the process of litigation in protecting a wide 
area of civil liberties against invasion.’ The Court has gone so far as 
to shift the ordinary presumption in favor of the constitutionality of 
legislation to a presumption of invalidity when a statute on its face 
invades the individual’s civil rights.* However arguable the McCollum 
decision may be, the inference that it is some sort of a climax to an 
illiberal trend in the Court is altogether untenable. 

Apart from the matter of perspective, this debate also raises an 
important question of constitutional interpretation. Critics of the 
McCollum decision lay great stress upon the “intent’’ of the Founding 
Fathers in support of their conclusion that the Court was wrong in 
its construction of the First Amendment.’ They presume to know 
just what the authors of the First Amendment intended to say, and 
they seem to assume that the evolution of the concept dealing with 
the place of religion in the state ended in 1791. In many ways they 
reduce the investigation to an essay in antiquarianism. They overlook 
the fact that our Constitution is a living and changing instrument of 
government and that this explains its success. The history of the 
gradual expansion of the commerce clause to meet the needs of a 
changing civilization clearly illustrates the nature of American 
constitutional growth. It would be futile and pointless to inquire 
whether it was the “‘intent’’ of the Founding Fathers to bring within 
the scope of the Federal commerce power the regulation of home- 
grown wheat consumed on the farm; the necessities of a market 
economy and intelligent judicial statesmanship have given us some 
twentieth-century law for an economic society that could not have 





Pollock v. Williams, 322 U.S. 4 (1944); Taylor v. Georgia, 315 U.S. 25 (1942). 
On white primaries: Smith v. Allwright, 321 U.S. 649 (1944); Rice v. Elmore, 
165 F.2d 387 (4th Cir. 1947), cert. denied 333 U.S. 875 (1948); Davis v. Schnell, 
81 F. Supp. 872 (S.D. Ala. 1949), aff'd, 336 U.S. 933 (1949). On freedom from 
unreasonable searches and seizures: Lustig v. United States, 338 U.S. 74 (1949); 
Trupiano v. United States, 334 U.S. 699 (1948); United States v. Di Re, 332 
U.S. 581 (1948); Nardone v. United States, 302 U.S. 379 (1937); 308 U.S. 338 
(1940). On freedom from self-incrimination: Smith v. United States, 337 U.S. 
137 (1949); Feldman v. United States, 322 U.S. 487 (1944); United States v. 
Monia, 317 U.S. 424 (1943). 

5I do not mean to suggest that I agree with the stand taken by the majority 
of the Court in every civil liberties case. For examples of cases where I should 
prefer to go along with the minority view see: Kovacs v. Cooper, 336 U.S. 77 
(1949); Fay v. New York, 332 U.S. 261 (1947); In re Summers, 325 U.S. 561 
(1945); Hirabayashi v. United States, 320 U.S. 81 (1943); Betts v. Brady, 316 
U.S. 455 (1942). 

6 See Justice Rutledge’s formulation of this doctrine in Thomas v. Collins, 323 
U.S. 516 (1944). 

7 O'Neill, op. cit. supra note 3, Chaps. V-VII; Corwin, The Supreme Court as 
National School Board, 14 Law anp Contemp. Pros. 3 (1949); Parsons, The 
First Freedom (New York: 1948), Chap. III. 
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been anticipated in 1787.* It is doubtful that the Founding Fathers 
thought of old-age insurance when they adopted the general welfare 
clause, but who will seriously quarrel today with the decision that 
sustained its constitutionality?? There is no reason to assume that 
the insights of the Founding Fathers into the nature of religious 
freedom are the very last insights vouchsafed to Americans. For 
example, they had no “intent’’ at all so far as the problem of religion 
in the public schools is concerned for the very simple reason that 
they had no public schools. But we have public schools, and it is in- 
cumbent upon us to decide how we want to conduct them. The 
worst thing we could possibly do to the Constitution is ossify it; the 
true friend of that great instrument seeks to adapt it to the evolving 
pattern of democracy and the best thinking of his age.’® It is sufficient 
that the First Amendment embodies the great principle of religious 
freedom. It is for us, the living, to decide what it means. If we wish 
to discuss the desirability of keeping sectarian instruction out of the 
public schools, let us discuss the question on its merits and stop 
shadow-boxing with the past. 

II 


Before the advent of Jehovah’s Witnesses, who, with their extraor- 
dinary passion for litigation, compelled the Supreme Court to re- 
think the whole question of religious liberty, there were relatively few 
Supreme Court cases dealing with the subject of religious liberty." 
In conformity with John Marshall’s rule in the Barron case," the 
Court held, in 1845, that there was no federal protection against a 





8 Wickard v. Filburn, 317 U.S. 111 (1942). 


® Helvering v. Davis, 301 U.S. 619 (1937). See, as to unemployment insurance 
Steward Machine Co. v. Davis, 301 U.S. 548 (1937). 


10 “Tf there is one thing we should have learned by now it is that the historical 
ee has no contribution to make to an understanding of the proper place 
of religious liberty in contemporary America. We have a right to expect that a 
more mature society will rise above the irrational bigotry and religious persecu- 
tion of the eighteenth century.” Antieau, Religious Liberty under the Fourteenth 
Amendment, 22 Notre Dame Law. 271, 275 (1947). “If American constitutional 
law were founded on the narrow historicism on which the Catholic argument is 
based, life under the Constitution would long ago have been found intolerable, 
if not altogether impossible. Every nineteen years, as Jefferson said, we would 
need a new constitution. We can live in the atomic age under a horse-and-buggy 
constitution only because the Supreme Court has kept the Constitution up to 
date, so to speak, through constant revision by means of interpretation.’”’ Konvitz, 
Separation of Church and State: The First Freedom, 14 Law anv ConTEmMP. Pros. 
44, 50 (1949). See also: Summers, The Sources and Limits of Religious Freedom, 
41 Inu. L. Rev. 53, 57 (1946); Pfeffer, Religion, Education and the Constitution, 
8 Law. Guitp REv. 387, 391 (1948). 


_" For a good review of the early cases see Waite, Jefferson’s “Wall of Separa- 
tion”: What and Where? 33 Minn. L. Rev. 494 (1949). 


#2 Barron v. Baltimore, 7 Pet. 243 (U.S. 1833). 
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state invasion of religious liberty." Of course, this holding is now 
obsolete, for with the gradual expansion of the due process clause of 
the Fourteenth Amendment following the First World War, religious 
liberty was ultimately brought within the ambit of federal corrective 
power. The first suggestion that due process protects religious liberty 
was made, though not too clearly, in 1934, in the Hamilton case," 
and a direct holding to this effect was made in the Cantweli case," 
in 1940. 

A decision of considerable historical interest was made by a unani- 
mous Court in 1844 in the Girard case."* In 1830 Stephen Girard 
made a will leaving a large sum of money to Philadelphia in trust 
for a college, mainly for the education of poor orphans. The bequest 
was made on the condition, inter alia, “that no ecclesiastic, mission- 
ary, or minister of any sect whatsoever, shall ever hold or exercise 
any station or duty whatever in the said college; nor shall any such 
person ever be admitted for any purpose, or as a visitor, within the 
premises.’’ He explained that he did not intend to cast any reflection 
upon any sect or person, “but, as there is such a multitude of sects, 
and such a diversity of opinion amongst them, I desire to keep the 
tender minds of the orphans, who are to derive advantage from this 
bequest, free from the excitement which clashing doctrines and sec- 
tarian controversy are so apt to produce.” But he directed that the 
students were to be instructed in “the purest principles of morality,”’ 
in “benevolence,” and in “love of truth, sobriety and industry.” 
Girard’s heirs brought an action to break the will, arguing, among 
other things, that the college was based upon principles derogatory 
of and hostile to the Christian religion, and that therefore the will 
was void as being in violation of the common law and public policy 
of Pennsylvania. Justice Story, in upholding the will, seemed to 
agree that the Christian religion was a part of the common law of 
Pennsylvania but noted that that proposition must be received in 
the light of the fact that the state’s Bill of Rights guarantees com- 
plete religious freedom. Above all, he held that the will does not 
purport to impugn or repudiate Christianity; it doesn’t say that 
Christianity shall not be taught, but only that it shall not be taught 





8 Permoli v. New Orleans, 3 How. 589 (U.S. 1845). Said Justice Catron at 

= “The constitution makes no provision for protecting the citizens of the 
ctive States in their religious liberties; this is left to the state constitutions 
laws; nor is there any inhibition imposed by the constitution of the United 

States i in this respect on the States. 

4 Hamilton v. Regents, 293 U. S. 245 (1934). 

18 Cantwell v. Connecticut, 310 U.S. 296 (1940). 

16 Vidal v. Girard’s Executors, 2 How. 127 (U.S. 1844). 
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by ecclesiastics. He could see no reason why laymen may not in- 
struct in the general principles of Christianity. 

In 1871 the Court was called upon to intervene in a squabble 
between two factions of a Presbyterian church in Louisville, Ken- 
tucky.’” In effect, the Court sustained the decision taken by the 
appropriate ecclesiastical agencies of the Presbyterian system of 
government. The rule is, said Justice Miller, that “whenever the 
questions of discipline, or of faith, or ecclesiastical rule, custom, or 
law have been decided by the highest of these church judicatories to 
which the matter has been carried, the legal tribunals must accept 
such decisions as final, and as binding on them.’’!* He conceded that 
the rule of the English courts is otherwise, but he pointed out that 
conditions are different in the United States where there is no 
established church. He said: “The law knows no heresy, and is com- 
mitted to the support of no dogma, the establishment of no sect. 
The right to organize voluntary religious associations to assist in 
the expression and dissemination of any religious doctrine, and to 
create tribunals for the decision of controverted questions of faith 
within the association, and for the ecclesiastical government of all 
the individual members, congregations, and officers within the 
general association, is unquestioned.’’!® 

In the case of the Church of the Holy Trinity,?° the Court contrived 
to take ministers of religion out of the scope of the contract-labor 
immigration law. The Court leaned heavily on the argument that 
“this is a religious people,” and that therefore “no purpose of action 
against religion can be imputed to any legislation, state or national.” 
Justice Brewer noted that God was invoked in the commission of 
Christopher Columbus, and that He has been invoked ever since, 
in colonial grants or charters, in the Mayflower Compact, the Funda- 
mental Orders of Connecticut, the Pennsylvania Charter of Privi- 
leges of 1701, the Declaration of Independence and the state con- 
stitutions. He concluded: ‘‘There is no dissonance in these declara- 
tions. There is a universal language pervading them all, having one 
meaning; they affirm and reaffirm that this is a religious nation. 
These are not individual sayings, declarations of private persons: 
they are organic utterances; they speak the voice of the entire 


people.’’2? 








17 Watson v. Jones, 13 Wall. 679 (U.S. 1871). 

18 Td. at 727. 

19 Td. at 728-729. 

*° Church of the Holy Trinity v. United States, 143 U.S. 457 (1892). 
1 Td. at 465. 

3 Id. at 470. 
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Perhaps the best-known of the early cases are those dealing with 
polygamy. In the Reynolds case* decided in 1878, the Court sus- 
tained an act of Congress abolishing polygamy in the Territories, 
noting that by the First Amendment “Congress was deprived of all 
legislative power over mere opinion, but was left free to reach actions 
which were in violation of social duties or subversive of good order.’’™ 
A later act of Congress denying polygamists the privileges of voting 
was also upheld as a reasonable exercise of Congressional power over 
the Territories.“ By the same token, a territorial statute forbidding 
polygamists to vote was held constitutional in Davis v. Beason in 
1890. Speaking for a unanimous Court, Justice Field pointed out 
that bigamy and polygamy are crimes by the laws of all civilized 
and Christian countries, and that “to call their advocacy a tenet of 
religion is to offend the common sense of mankind.’’?” He went on 


to say: 


It was never intended or supposed that the [First] Amendment 
could be invoked as a protection against legislation for the pun- 
ishment of acts inimical to the peace, good order and morals of 
society. With man’s relations to his Maker and the obligations he 
may think they impose, and the manner in which an expression 
shall be made by him of his belief on those subjects, no interfer- 
ence can be permitted, provided always the laws of society, de- 
signed to secure its peace and prosperity, and the morals of its 
people, are not interfered with. However free the exercise of 
religion may be, it must be subordinate to the criminal laws of the 
country, passed with reference to actions regarded by general 
consent as properly the subjects of punitive legislation.** 


Justice Field concluded his opinion with the remark that “crime is 
not the less odious because sanctioned by what any particular sect 
may designate as religion.’’® Again in 1890, the Court upheld the 
constitutionality of an act of Congress which repealed a statute of 
the Utah legislature incorporating the Mormon Church, brushing 
aside the argument that the practice of polygamy is protected by 
the constitutional guaranty of religious freedom as “altogether a 
sophistical plea.’’*° As recently as 1944, the Supreme Court of Utah 


23 Reynolds v. United States, 98 U.S. 145 (1878). 

% Td. at 164. “Laws are made for the government of actions, and while they 
cannot interfere with mere religious belief and opinions, they may with prac- 
tices.” Id. at 166. 

25 Murphy v. Ramsey, 114 U.S. 15 (1885). 

26 133 U.S. 333 (1890). 

27 Td. at 341. 

38 Td. at 342. 

29 Td. at 345. 
30 Mormon Church v. United States, 136 U.S. 1, 49 (1890). 
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has had occasion to discuss the validity of a statute making polygamy 
a crime.*! 

The polygamy cases are authority for the proposition, now a 
truism, that, like all rights, religious freedom is not an absolute 
right. Again, as in the case of all other rights, the Court must ulti- 
mately decide where the line must be drawn between permissible and 
non-permissible conduct, and it is worth noting that in most in- 
stances it is unprofitable to consult the “intent’’ of the Founding 
Fathers, for on many contemporary problems their intent is either 
inconclusive or altogether nonexistent. 

A number of recent decisions of the Supreme Court have under- 
scored the proposition that freedom of religion is not absolute. Thus, 
freedom of religion must yield to the state’s right to maintain public 
order on the public streets.** One is not entitled to curse a public 
officer in a public place, in violation of a state criminal law forbidding 
such utterances, on the grounds of religious freedom, for the state 
may prohibit insulting or ‘fighting’? words which tend to incite an 
immediate breach of the peace.* The practice of religion does not 
supersede the state’s child labor laws, the Court pointing out that 
“neither rights of religion nor rights of parenthood are beyond limita- 
tion.’’** Fundamentalist Mormons are not outside the scope of the 
Mann Act.* A state university may refuse admission to a student 
who refuses to take ROTC work on religious grounds,*® and a state 
may deny admission to the bar to a conscientious objector who on 
religious grounds cannot in good faith take the required oath to 
support the state constitution.*” As Justice Roberts said in the Cant- 
well case,** the First Amendment “embraces two concepts—freedom 
to believe and freedom to act. The first is absolute but, in the nature 
of things, the second cannot be.”’ 

The difficulties involved in these cases are illustrated by the argu- 
ments of the Justices in the Bailard case*® in which the Court was 
divided 5-4. Here the promoter of the “I Am” cult in California was 





3 State v. Barlow, 107 Utah 292, 153 P.2d 647 (1944), appeal dismissed for 
want of a substantial federal question, 324 U.S. 829 (1944). 

% Cox v. New Hampshire, 312 U.S. 569 (1941). 

33 Chaplinsky v. New Hampshire, 315 U.S. 568 (1942). 

4 Prince v. Massachusetts, 321 U.S. 158 (1941). The Court was divided 5-4. 

% Cleveland v. United States, 329 U.S. 14 (1946). 

% Hamilton v. Regents, 293 U.S. 245 (1934). 

37 In re Summers, 325 U.S. 561 (1945). This decision was 5-4. The dissenting 
justices thought that test oaths imposing civil disabilities were an abomination 
to the founders of this nation. 

38 Cantwell v. Connecticut, 310 U.S. 296, 303-304 (1940). 
39 United States v. Ballard, 322 U.S. 78 (1944). 
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convicted of using the mails to defraud. Ballard claimed to have 
supernatural powers including the power to heal the sick even when 
afflicted with incurable diseases. The District Court withheld from 
the jury all questions concerning the truth or falsity of the religious 
beliefs and doctrines of the defendant, taking the position that the 
only issue was whether Ballard believed, honestly and in good faith, 
the things he preached. The Circuit Court of Appeals held that this 
was error. The Supreme Court reversed and remanded, holding that 
the trial court had properly withheld from the jury all questions 
concerning the truth or falsity of the defendant’s religious doctrines. 
Justice Douglas asserted that freedom of religion, as guaranteed by 
the First Amendment, 


embraces the right to maintain theories of life and of death and of 
the hereafter which are rank heresy to followers of the orthodox 
faiths. Heresy trials are foreign to our Constitution. Men may 
believe what they cannot prove. They may not be put to the proof 
of their religious doctrines or beliefs. Religious experiences which 
are as real as life to some may be incomprehensible to others . . . 
Man’s relation to his God was made no concern of the state. He 
was granted the right to worship as he pleased and to answer to no 
man for the verity of his religious views.*° 


Three dissenting Justices thought it clear that the constitutional 
guaranty of freedom of religion does not afford immunity from crimi- 
nal prosecution for the fraudulent procurement of money by false 
statements and objected to remanding the case, taking the position 
that a mere reversal was indicated. Justice Jackson objected to the 
whole trial arguing that it is impossible to separate “religious sin- 
cerity”’ from “religious verity.’’ He pointed out: 


There appear to be persons—let us hope not many—who find 
refreshment and courage in the teachings of the “I Am”’ cult. If 
the members of the sect get comfort from the celestial guidance of 
their “Saint Germain,’’ however doubtful it seems to me, it is 
hard to say that they do not get what they pay for. Scores of 
sects flourish in this country by teaching what to me are queer 
notions. It is plain that there is wide variety in American re- 
ligious taste. The Ballards are not alone in catering to it with a 
pretty dubious product.“ 


He thought that the harm done was not financial, but in “the mental 
and spiritual poison’’ that the victims get. “But that is precisely the 
thing the Constitution put beyond the reach of the prosecutor, for 
the price of freedom of religion or of speech or of the press is that we 





40 United States v. Ballard, 322 U.S. 86-87 (1944). 
41 Td. at 94. 
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must put up with, and even pay for, a good deal of rubbish.”” And he 
concluded: “I would dismiss the indictment and have done with 
this business of judicially examining other people’s faiths.’’” 

That religious freedom is not absolute, and must yield in appro- 
priate cases to reasonable exercises of the police power is well estab- 
lished in the decisions of the state courts. Many state constitutions 
explicitly say as much. The courts have sustained laws dealing 
with fortune-telling, medical practice, fraud, common nuisances and 
breach of the peace in cases involving claims to religious freedom.“ 
To cite but one example of contemporary interest, the highest courts 
of Kentucky, Virginia, North Carolina and Tennessee have upheld 
the constitutionality of statutes which prohibit the handling of 
poisonous snakes in such manner as to endanger the public health, 
safety and welfare,“ or which prohibit the handling of snakes in 
connection with any religious service altogether.“ The North Caro- 
lina Supreme Court asserted that such a law posed one simple 
question: “Which is superior, the public safety or the defendants’ 
religious practice? The authorities are at one in holding that the 
safety of the public comes first.’’4” 

Important new ground was broken by the Supreme Court in the 
Jehovah’s Witnesses cases.‘® A decision in 1940 upholding a com- 
pulsory flag salute law, as applied to Jehovah’s Witnesses children 
enrolled in a public school,‘® was set aside in 1943.5° The Court’s 


4 United States v. Ballard, 322 U.S. 95 (1944). 

43 E.g., N. Y. Const. Art. I, § 3: “The free exercise and enjoyment of religious 
profession and worship, without discrimination or preference, shall forever be 
allowed in this State to all mankind; . .. but the liberty of conscience hereby 
secured shall not be so construed as to excuse acts of licentiousness, or justify 
practices inconsistent with the peace or safety of this State.’’ See also the con- 
stitutions of California, Colorado, Connecticut, Florida, Georgia, Illinois, Mary- 
land, Minnesota, Missouri, Mississippi, Nevada, and South Carolina. 

“ The authorities are collected in Lake, Freedom to Worship Curiously, 1 U. or 
Fria. L. Rev. 203 (1948). 

45 State v. Massey, 229 N.C. 734, 51 S.E.2d 179 (1949); Harden v. State, 216 
8.W.2d 708 (Tenn. 1949). 

4 Lawson v. Commonwealth, 291 Ky. 437, 164 S.W.2d 972 (1942); Kirk v. 
Commonwealth, 44 S.E.2d 409 (Va. 1947). 

47 State v. Massey, 229 N.C. 734, 51 S.E.2d 179 (1949). 

48 There is a voluminous literature on this subject. See: Heller, A Turning 
Point for Religious Liberty, 29 Va. L. Rev. 440 (1943); Rotnem and Folsom, 
Recent Restrictions —— Religious Liberty, 36 Am. Pou. Sci. Rev. 1053 (1942); 
Edward F. Waite, The Debt of Constitutional Law to Jehovah’s Witnesses, 28 
Minn. L. Rev. 209 (1944); Barber, Religious Liberty v. the Police Power: Jehovah's 
Witnesses, 41 Am. Po. Scr. Rev. 226 (1947); Pritchett, The Roosevelt Court (New 
York, 1948), 91-101; Stroup, The Jehovah’s Witnesses (New York, 1945). 

49 Minersville School District v. Gobitis, 310 U.S. 586 (1940). Justice Stone 
dissented alone. 

5° State Board of Education v. Barnette, 319 U.S. 624 (1943). Three Justices 
dissented. 
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second thought was that the “promotion of national cohesion,” 
which was the foundation of the earlier decision, must yield to the 
larger demands of freedom of religion and freedom of thought. Justice 
Jackson declared: “If there is any fixed star in our constitutional 
constellation, it is that no official, high or petty, can prescribe what 
shall be orthodox in politics, nationalism, religion, or other matters 
of opinion or force citizens to confess by word or act their faith 
therein.’’>! 

The right of Jehovah’s Witnesses to spread their ideas by dis- 
tributing handbills, selling literature, and ringing doorbells free from 
governmental interference, has been extensively litigated. A city 
ordinance flatly prohibiting the distribution of handbills is invalid.” 
An ordinance which prohibits the distribution of all literature or cir- 
culars without the consent of the city manager, whose discretion is 
unfettered, is invalid on its face as establishing a censorship. An 
ordinance which prohibits the distribution of handbills on streets or 
other: public places without a permit from the chief of police, who 
may refuse to grant one if he is not satisfied that the canvasser is of 
good character and free from fraud, is also unconstitutional. The 
Court thought that ‘the public convenience in respect of cleanliness 
of the streets does not justify an exertion of the police power which 
invades the free communication of information and opinion secured 
by the Constitution.” By the same token, the Court invalidated a 
statute which prohibited any person from soliciting money for any 
alleged religious or charitable cause unless the secretary of the public 
welfare council has first determined that the cause is bona fide and 
conforms to reasonable standards of efficiency and integrity.** A unani- 
mous Court held that while, generally speaking, solicitation is sub- 
ject to regulation, this statute imposes a censorship of religion. The 
Court has also ruled that Jehovah’s Witnesses may not be denied 
access to the streets of a company-owned town*’ or to those of a 
town owned entirely by the United States.** 





51 State Board of Education v. Barnette, 319 U.S. 624, 642 (1943). Justice 
Frankfurter, in dissenting, declared at 653: “The constitutional protection of 
religious freedom terminated disabilities, it did not create new privileges. It gave 
religious equality, not civil immunity. Its essence is freedom from conformity to 
religious dogma, not freedom from conformity to law because of religious dogma.” 
52 Jamison v. Texas, 318 U.S. 413 (1943); Largent v. Texas, 318 U.S. 418 (1943). 
53 Lovell v. City of Griffin, 303 U.S. 444 (1938). 

54 Schneider v. State, 308 U.S. 147 (1939). 

55 Td. at 163. 

5 Cantwell v. Connecticut, 310 U.S. 296 (1940). 

57 Marsh v. Alabama, 326 U.S. 501 (1946). Three Justices dissented. 

58 Tucker v. Texas, 326 U.S. 517 (1946). Three Justices dissented. 
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Whether the state may impose license taxes on the sale of printed 4 
matter, and apply them to Jehovah’s Witnesses who sell religious . 
books or pamphlets, has presented the Justices with a more difficult 
issue, and in the crucial cases the Court has been sharply divided. 

In 1942, by a 5-4 vote, the Court held in the Opelika case®® that 
Jehovah’s Witnesses may be required to pay non-discriminatory 
municipal license fees on the theory that they are merely a tax upon 
commercial activities. Justice Reed declared that ‘‘the First Amend- 
ment does not require a subsidy in the form of fiscal exemption.’’® a 
This decision was quickly overruled, in the following year in the i 
Murdock case®! which was also decided by a 5-4 vote. This vote re- 4 
sulted from the replacement of Justice Byrnes by Justice Rutledge. 


The majority thought that the distribution of religious tracts in q 
public places is an age-old form of missionary evangelism, as old as q 
the history of printing presses, that it has been a potent force in | 

a 


various religions down through the years, and that “this form of 
religious activity occupies the same high estate under the First 
Amendment as do worship in the churches and preaching from the 
pulpits. It has the same claim to protection as the more orthodox and 
conventional exercises of religion.’”’® The Court also held that Je- 
hovah’s Witnesses were not engaged in a mere commercial enterprise, 
but rather, that they were practicing their own form of evangelism. ut 
“It is plain that a religious organization needs funds to remain a 
going concern. But an itinerant evangelist, however misguided or a 
intolerant he may be, does not become a mere book agent by selling 
the Bible or religious tracts to help defray his expenses or to sustain 4 
him. Freedom of speech, freedom of the press, freedom of religion 
are available to all, not merely to those who can pay their own way.’’® 
The Court added that it did not mean to say that religious groups 
and the press are free from all taxes and pointed out that this was i 
not a tax on income or property but rather a tax on “the privilege 
of delivering a sermon.’ In short, the exercise of a constitutional 
privilege cannot be taxed. Whether such a license tax is actually 
burdensome is beside the point since it is invalid on its face. And iD 
the fact that the tax is non-discriminatory is also immaterial. “A 4 
license tax certainly does not acquire constitutional validity because i 
it classifies the privileges protected by the First Amendment along 

59 Jones v. Opelika, 316 U.S. 584 (1942), judgment vacated, 319 U.S. 103 (1943). 

69 Jones v. Opelika, 316 U.S. 584, 599 (1942). 
6t Murdock v. Pennsylvania, 319 U.S. 105 (1948). ‘ 
8 Td. at 109. ‘ 
63 Td. at 111. 
Jd. at 112. 
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with the wares and merchandise of hucksters and peddlers and 
treats them all alike. Such equality in treatment does not save the 
ordinance. Freedom of press, freedom of speech, freedom of religion 
are in a preferred position.’ The argument that the literature in 
question assaulted the established churches and was provocative, 
abusive, and ill-mannered was brushed aside. “Plainly a community 
may not suppress, or the state tax, the dissemination of views be- 
cause they are unpopular, annoying or distasteful. If that device 
were ever sanctioned, there would have been forged a ready instru- 
ment for the suppression of the faith which any minority cherishes 
but which does not happen tc be in favor. That would be a complete 
repudiation of the philosophy of the Bill of Rights.’ The dissenting 
Justices refused to believe that the distribution of religious books at a 
price is the performance of a religious rite. “The rites which are 
protected by the First Amendment,” they maintained, “are in es- 
sence spiritual—prayer, mass, sermons, sacrament—not sales of 
religious goods.’’® 

Following the reasoning adopted in the license tax cases, but again 
by a 5-4 vote, the Court held unconstitutional a city ordinance for- 
bidding the ringing of door bells or knocking on a door for the 
purpose of giving out any handbills or circulars.** Ringing door bells, 
the Court thought, was an ancient and widespread method of com- 
munication which falls within the protection of the First Amendment. 
In a separate concurring opinion, Justice Murphy emphasized that 
“freedom of religion has a higher dignity under the Constitution than 
municipal or personal convenience.’’® Finally, in 1943, a unanimous 
Court set aside the conviction of a Jehovah’s Witness for violating 
a Mississippi anti-sedition law.7° The defendant had criticized the 
sending of troops abroad, had declared that the death of American 
soldiers was in vain, and had urged people not to salute the flag. The 
Court held that his activities had not threatened any clear and 
present danger to American institutions. 

Jehovah’s Witnesses, however, have not won all the cases which 
they have appealed to the Supreme Court. As already noted, they 
are not free to breach the peace by the use of “fighting’’ words in 





6 Murdock v. Pennsylvania, 319 U.S. 115 (1948). 

% Jd. at 116. 

67 Td. at 132. Later decisions applying the rule of the Murdock case include: 
Follett v. McCormick, 321 U.S. 573 (1944); Busey v. District of Columbia, 319 
U.S. 579 (1943). 

68 Martin v. City of Struthers, 319 U.S. 141 (1943). 

69 Td. at 151-152. 
7° Taylor v. Mississippi, 319 U.S. 583 (1943). 
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public places.” They must obey a state law requiring a license to 
hold a parade or procession on a public street.7? And they are subject ; 
to a local child labor law, the Court taking a broad view of the state’s H 
authority over children’s activities.” 4 












































III 


Coming more directly to the central theme of this paper, it remains 
to be noted that prior to the eruption of the current controversy over 
the separation of church and state, the Supreme Court had occasion 
to render a number of decisions bearing upon the issue of govern- 
mental aids to religion. As early as 1815, the Supreme Court defended 
the title of the Episcopal Church of Virginia to land acquired before 
the Revolution against an attempt of the state to confiscate all 
vacant glebe lands for the benefit of the poor.” The legislature of a 
Virginia had passed an act incorporating this church in 1784, and the : 
statute authorized the church to own land. The Court held under 1 
the doctrine of vested rights that the church’s title to its real estate 
survived a statute repealing the charter of incorporation. Justice : 
Story denied that the granting of a corporate charter to a church was 4 
a violation of the state’s constitutional guaranty of religious freedom. 
He wrote: 


Consistent with the constitution of Virginia the legislature could 
not create or continue a religious establishment which should 
have exclusive rights and prerogatives, or compel the citizens to ‘a 
worship under a stipulated form or discipline, or to pay taxes to a 
those whose creed they could not conscientiously believe. But the i 
free exercise of religion cannot be justly deemed to be restrained a 
by aiding with equal attention the votaries of every sect to per- fi: 
form their own religious duties, or by establishing funds for the iq 
support of ministers, for public charities, for the endowment of a 
churches, or for the sepulture of the dead. And that these pur- ® 
poses could be better secured and cherished by corporate powers, tt 
cannot be doubted by any person who has attended to the diffi- 4 
culties which surround all voluntary associations.” 


In Bradfield v. Roberts,” decided in 1899, the Court unanimously ’ 
sustained a congressional appropriation for the building of an isolating 
ward on the property of a Catholic hospital in Washington, D. C., 
which was to be operated as part of the hospital. It was agreed that 


™ Chaplinsky v. New Hampshire, 315 U.S. 568 (1942). 
™ Cox v. New Hampshire, 312 U.S. 569 (1941). 

73 Prince v. Massachusetts, 321 U.S. 158 (1944). Four Justices dissented. i 
™% Terrett v. Taylor, 9 Cranch 43 (U.S. 1815). 
% Td. at 49. 

% 175 U.S. 291. 
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the hospital would be paid for the care of poor persons sent there by 
the Commissioners of the District. The Court ignored the fact that 
this was a taxpayer’s suit and ruled on the merits of the issue. It 
held that the act of Congress did not work an establishment of 
religion. Whoever runs the hospital, the Court ruled that it is not a 
religious or sectarian body but a purely secular institution chartered 
as a corporation by an act of Congress, and under the terms of the 
charter open to all without regard to religion. In a later decision, the 
Court ruled that while by legislation Congress has forbidden con- 
tracts for the education of Indians in sectarian schools, this prohibi- 
tion relates only to the appropriation of public money raised by 
general taxation and does not apply to tribal and trust funds which 
belong to the Indians.”” And in the 1918 Selective Draft Law Cases" 
the Court summarily rejected the argument that the exemption of 
duly ordained ministers and theological students from military serv- 
ice and the exemption of religious conscientious objectors from 
combatant service made the Draft Act of 1917 unconstitutional. 
Chief Justice White stated: “. . . we pass without anything but 
statement the proposition that an establishment of religion or an 
interference with the free exercise thereof repugnant to the First 
Amendment resulted from the exemption clauses of the act . . ., be- 
cause we think its unsoundness is too apparent to require us to do 
more.’’?9 

In the important case of Meyer v. Nebraska,*° decided in 1923, the 
Court declared unconstitutional a state statute forbidding the teach- 
ing of any modern language other than English in the first eight 
grades of any private, denominational, parochial or public school. 
An instructor in a German-language Lutheran parochial school took 
an appeal from a conviction in the state courts. The Court declared 
that the statute abridged the liberty guaranteed by the due process 
clause of the Fourteenth Amendment. Of the nature of this liberty 
Justice McReynolds wrote: 
Without doubt, it denotes not merely freedom from bodily re- 
straint but also the right of the individual to contract, to engage 


in any of the common occupations of life, to acquire useful knowl- 
edge, to marry, establish a home and bring up children, to wor- 


77 Reuben Quick Bear v. Leupp, 210 U.S. 50 (1908). Chief Justice Fuller wrote 
at 81: “ ... We cannot concede the proposition that Indians cannot be allowed 
to use their own money to educate their children in the schools of their own 
choice because the Government is necessarily undenominational .. . .” 

78 245 U.S. 366. 

79 Td. at 389. 

80 262 U.S. 390. To the same effect was a companion case, Bartels v. Iowa, 
262 U.S. 404 (1923). Justices Holmes and Sutherland dissented. 
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ship God according to the dictates of his own conscience, and 
generally to enjoy those privileges long recognized at common 
law as essential to the orderly pursuit of happiness by free men.* 


And he added: ‘‘Corresponding to the right of control, it is the natural 
duty of the parent to give his children education suitable to their 
station in life . . .’’** A few years later the Court invalidated a statute 
of Hawaii which gave public authorities affimative powers to control 
the intimate details of private foreign language schools, and which i 
denied to their owners and patrons a reasonable choice as to teachers, 
curriculum and textbooks.* 

The scope of the state’s power over non-public schools was more 
sharply defined in 1925 in the important case of Pierce v. Society 
of Sisters.** Here an Oregon statute which required all children to 
attend public schools was held unconstitutional by a unanimous Court 
on the grounds that it invaded unreasonably both the property rights 
of private schools and the liberty of parents. Justice McReynolds 4 
declared: q 

The fundamental theory of liberty upon which all governments in 

this Union repose excludes any general power of the State to 

standardize its children by forcing them to accept instruction q 

from public teachers only. The child is not the mere creature of i 

the State; those who nurture him and direct his destiny have the / 

right, coupled with the high duty, to recognize and prepare him 

for additional obligations.™ 





One final Supreme Court decision dealing with an aid to non-public 
schools remains to be noted, Cochran v. Louisiana State Board of 
Education.® In this case, again by a unanimous vote, the Court upheld 
state expenditure of tax funds for the purpose of supplying free a 
text-books to all children in all schools, including private, religious, 4 
sectarian and other schools not in the public education system. A 
taxpayer brought suit in the state courts for an injunction, alleging 








81 262 U.S. 390, 399. 
8 Td. at 400. i 
88 Farrington v. Tokushige, 273 U.S. 284 (1927). See also: Mo Hock Ke Lok . 
Po v. Stainback, 74 F. Supp. 852 (D. Hawaii 1947), reversed and remanded on 
—— grounds, Stainback v. Po, 336 U.S. 368 (1949), where a statute — ‘ 
y the legislature of Hawaii in 1943 was held unconstitutional which forbade A 
the teaching of any language but English to all children who have not passed 3 
the first four grades of school, whether in a public or private school. The statute 
also provided that after the fourth grade, the child must pass each succeeding 
grade through the eighth with a score “not lower than normal,” or reach the 
age of 15, before he may be taught a foreign language. 
* 268 U.S. 510. 


% Jd. at 535. This F s.r moog was cited with approval by Justice Black in 
Everson v. Board of Education, 330 U.S. 1, 18 (1947). 


86 281 U.S. 370 (1930). 
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that this constituted a taking of private property for private purposes 
in violation of the Fourteenth Amendment. Chief Justice Hughes 
wrote a rather curious opinion. He first quoted at great length from 
the opinion of the Supreme Court of Louisiana, apparently with 
approval, in which the argument was developed that the statute gave 
no aid to the non-public school but was designed entirely for the 
benefit of the children, and that no religious books were furnished. 
Then he went on to say: 


Viewing the statute as having the effect thus attributed to it, we 
can not doubt that the taxing power of the State is exerted for a 
public purpose. The legislation does not segregate private schools, 
or their pupils, as its beneficiaries or attempt to interfere with 
any matters of exclusively private concern. Its interest is educa- 
tion, broadly; its method, comprehensive. Individual interests 
are aided only as the common interest is safeguarded. *” 


It should be noted, however, that this case was argued on the general 
due process ground of the public purpose doctrine, in 1929, five years 
before the Court read the freedom of religion section of the First 
Amendment into the Fourteenth in the Hamilton case.*® The Supreme 
Court has always been extremely reluctant to substitute its judgment 
for that of the highest state courts on the question of whether a local 
tax is for a public purpose.** It has no comparable inhibitions in cases 
involving First Amendment freedoms to which it has given a pre- 
ferred position in our constitutional law. 


IV 


The chief battleground in the contemporary phase of the contro- 
versy over the nature of the relationship between church and state 
is the field of public education which in our federal system is mainly 
a local function. Before considering the most recent decisions of the 
Supreme Court on this subject, it would be well to inquire into the 
evolving pattern of state law as declared by state constitutions, 
statutes and courts. 

In this connection, it is important to recall that current doctrines 
did not always characterize the American scene. Before the Revolu- 
tion, for example, there were established churches in ten states; only 
Rhode Island, Pennsylvania and Delaware had no established 





87 281 U.S. 375 (1930). 
88 Hamilton v. Regents, 293 U.S. 245 (1934). 


8® See, for example: Carmichael v. Southern Coal and Coke Co., 301 U.S. 
495 (1937); Green v. Frazier, 253 U.S. 233 (1920); Jones v. City of Portland, 
245 U.S. 217 (1917). 
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church.*® During the colonial period religion and education were 
closely tied together.*' Thus the Beards wrote: ‘“‘The idea of elemen- 
tary schools supported by taxation, freed from clerical control and 
offering instruction to children of all classes, found no expression in 
colonial America.’’*? During or immediately after the Revolution 
five states having an established Anglican Church disestablished. 
For example, the New York legislature passed a statute disestab- 
lishing the Episcopal Church on April 20, 1784, declaring that 
colonial laws compelling the payment of taxes for its support were 
“contrary to every principle of justice and sound policy.’ The 
established Congregational churches of New England outlasted the 
established Episcopal churches of the South. Vermont did not dis- 
establish until 1807; Connecticut disestablished in 1818; and finally 
Massachusetts disestablished its Congregational Church in 1833.% 
The secularization of education in the public schools began in the 
second quarter of the nineteenth century and reached its peak after 
1850. By the end of the century a large array of state constitutional 
provisions, statutes, court decisions and administrative practices 
decreed the secularization of the public schools and denied public 
money to non-public schools. 

Today every state but Vermont*’ directly forbids, in its Constitu- 
tion, the expenditure of public funds, or at least school funds, for 
sectarian purposes.°** There are wide variations of content and 
phraseology in these state constitutional provisions, but in general 
they stipulate: (1) that public school funds may be used only for the 
support of the common schools; (2) that no grant or appropriation 
of the money, property or credit of the state may be made to schools 
not under the exclusive control of the state; (3) that no appropri- 
ation of public funds may be made for any sectarian purpose, society 

9 See Zollmann, American Church Law (St. Paul, 1933), Chaps. II-V; Sweet, 
Religion in Colonial America (New York, 1942); Cobb, The Rise of Religious 
Liberty in America (New York, 1902), Chaps. I-VIII. 

% Johnson and Yost, Separation of Church and State in the United States (Min- 
neapolis, 1948), Chap. II. 

% Charles A. and Mary R. Beard, The Rise of American Civilization (New 
York, 1930), Vol. I., p. 177. 

%8 See Cobb, op. cit. supra note 90, Chap. IX. 

% N.Y. Laws, 7th Sess. 1784, c. 38. 

% N.H. Const. Pt. I, Art. 6, still permits legislation for “adequate provision 
. . . for the support and maintenance of public Protestant teachers of piety, 
religion, and morality.” 

% Confrey, Secularism in American Education: Its H ty Paekage one D.C., 
1931); Zollmann, Church and School in American Law, (St. Louis, 1918); Culver, 
Horace Mann and Religion in the Massachusetts Public Schools (New Haven, 1929). 

7 The Vr. Const. c. I, Art. 3, does, however, guarantee the free exercise of 
religion. 

88 See 96 Univ. or Pa. L. Rev. 230 (1947). 
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or institution; (4) that no state aid may be extended to educational 
institutions controlled by a sectarian denomination; (5) that no 
state aid may be given to sectarian schools; (6) that no state aid 
may be given to private schools; and (7) that no appropriation of 
public money may be made to any school in which sectarian doctrine 
is taught.*® These various provisions are found in different combi- 
nations in the state constitutions. 

In this connection, it is of interest to read what the Model State 
Constitution prepared by the Committee on State Government of 
the National Municipal League has to say on this subject. There 
are two relevant sections: 


Section 110. Freedom of Religion. No law shall be passed respect- 
ing the establishment of religion, or prohibiting the free exercise 
thereof. 


Section 111. Appropriations for Private Purposes. No tax shall be 
levied or appropriation of public money or property be made, 
either directly or indirectly, except for a public purpose, and no 
public money or property shall ever be appropriated, applied, 
donated, or used directly or indirectly, for any sect, church, 
denomination, or sectarian institution. No public money or 
property shall be appropriated for a charitable, industrial, 
educational or benevolent purpose except to a department, 
office, agency or civil division of the state.1°° 


Undoubtedly, the desire to free the state and the public schools 
from the pain and anguish of sectarian controversy is the basic, 
though by no means the only, explanation for this important develop- 
ment in state constitutional law. Here is how John Dewey explains it: 


If one inquires why the American tradition is so strong against 
any connection of State and Church, why it dreads even the rudi- 
ments of religious teaching in state-maintained schools, the 
immediate and superficial answer is not far to seek. The cause was 
not, mainly, religious indifference, much less hostility to Chris- 
tianity, although the eighteenth century deism played an import- 


% This classification is taken from Comment, Catholic Schools and Public 
Money, 50 Yate L. J. 917 (1940). The appropriate citations to the state consti- 
tutions are given at 920-1. Congress has formally adopted a similar policy for 
the District of Columbia in the following statutory language: “It is hereby de- 
clared to be the policy of the Government of the United States to make no appro- 
epee of money or property for the purpose of founding, maintaining, or aiding 

y payment for services, expenses, or otherwise, any church or religious denomi- 
nation, or any institution or society which is ‘under sectarian or ecclesiastical 
control; and no money appropriated for charitable purposes in the District of 
Columbia, shall be paid to any church or religious denomination, or to any in- 
stitution or society which is under sectarian or ecclesiastical control.” 29 Strat. 
411 (1896), D. C. Copr § 32-1008 (1940). 

100 Model State Constitution, Fourth Edition, 1941, reprinted in W. Brooke 
Graves, American State Government (Boston, 3d ed., 1946), p. 1028. 
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ant role. The cause lay largely in the diversity and vitality of the 
various denominations, each fairly sure that, with a fair field and 
no favor, it could make its own way; and each animated by a 
jealous fear that, if any connection of State and Church were 
permitted, some rival denomination would get an unfair advan- 
tage. But there was a deeper and by no means wholly uncon- 
scious influence at work. The United States became a nation late 
enough in the history of the world to profit by the growth of that 
modern (although Greek) thing—the state consciousness. This 
nation was born under conditions which enabled it to share in and 
to appropriate the idea that the state life, the vitality of the social 
whole, is of more importance than the flourishing of any segment 
or class. So far as church institutions were concerned, the doctrine 
of popular sovereignty was a reality, not a literary or legal fiction. 
... The lesson of the two and a half centuries lying between the 
Protestant revolt and the formation of the nation was well learned 
as respected the necessity of maintaining the integrity of the 
state as against all divisive ecclesiastical divisions.!% 


Difficult as it is to generalize about state constitutions on this 
subject, it is even more difficult to generalize about state court de- 
cisions. They not only exhibit a wide variety of views, but are also 
based on the interpretation of differing constitutional provisions. 
Nevertheless it is worth-while to examine at least the leading cases 
to discover, if possible, the contours of the problem of state aid to 
non-public institutions. 

Some forms of direct aid are pretty generally frowned upon. The 
highest court of Massachusetts has ruled that the state constitution 
absolutely forbids the appropriation of tax money to aid any church 
or denominational school.'? In a well-known case, the Supreme 
Court of Mississippi held unconstitutional a statute which permitted 
a child to attend a private high-school and receive from the common- 
school fund the same pro-rata share he would have been entitled to 
if he had attended the public school.'* The Kentucky court has 
invalidated a statute which exempted from school taxation parents 
sending their children to a particular private school, characterizing 
the law as “subversive of the whole school system.’ The Kansas 
court has ruled that tax funds may not be contributed to private, 
sectarian colleges.!° The South Dakota court has decided that tax 





101 Dewey, Intelligence in the Modern World (Ratner ed., New York: The 
Modern Library, 1939), pp. 706-7. This quotation is taken from an essay first 
oe in the Hibbert Journal, July, 1908, under the title, “Religion and Our 
chools.”’ 


10 In re Opinion of the Justices, 214 Mass. 599, 102 N.E. 464 (1913). 

103 Otken v. Lamkin, 56 Miss. 758 (1879). 

1% Underwood v. Wood, 93 Ky. 177, 19 S.W. 405 (1892). 

1% Atchison, T. & S.F.R.R. v. Atchison, 47 Kan. 712, 28 Pac. 1000 (1892). 
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money may not be paid over to private colleges for the payment 
of tuition.’ 

A number of cases have arisen in which the fact situation is more 
complicated. These are cases where the school purports to be part 
of the public school system but where, in fact, some church controls 
the school, or the classes are held in conjunction with a religious 
institution, or the teachers are essentially church people who teach 
religion. The supreme courts of Kentucky, Michigan, Missouri, 
Kansas, Nebraska and Iowa have ruled that a private, denomina- 
tional school does not become a public school merely by calling it 
such and that these schools are not entitled to state financial aid.!” 

There is a division of opinion as to whether the state may with 
legal propriety aid sectarian hospitals and orphan asylums. The 
Supreme Court of Pennsylvania has ruled that public money may 
not be appropriated to hospitals operated by various denominations 
even though they admit patients without regard to religion.’°* Speak- 
ing for a unanimous court, Chief Justice Moschzisher declared that 
“the history of the development of social and political life in America 
shows a set purpose to divorce, absolutely, church and state.’’ He 
brushed aside the argument that these appropriations had been 
made for some forty years with the observation that “long persist- 
ence in a breach of the Constitution neither warrants the course 
pursued nor gives it legality.”” There are New York and Nevada 
holdings forbidding the appropriation of public money’ or school 
funds"® to sectarian orphan asylums. On the other hand, the Illinois 
Supreme Court has approved of public payments for the education 
of delinquent children in Catholic institutions in which religious 
instruction is required of all students, on the theory that since the 
sum paid is less than the actual cost, it is the state and not the 
church which is benefited."! The Kentucky Court of Appeals, in 
1949, unanimously upheld the constitutionality of two statutes ex- 
tending state aid to hospitals not owned by the state or its sub- 





106 Synod of Dakota v. State, 2 S.D. 366, 50 N.W. 632, 14 L.R.A. 418 (1891). 

107 Knowlton v. Baumhover, 182 Iowa 691, 166 N.W. 202, 5 A.L.R. 841 (1918); 
Wright v. School District, 151 Kan. 485, 99 P.2d 737 (1940); Williams v. Stanton 
School District, 173 Ky. 708, 191 S.W. 507, 1917D L.R.A. 453 (1917); Richter 
v. Cordes, 100 Mich. 278, 58 N.W. 1110 (1894); Harfst v. Hoegen, 349 Mo. 
163 S.W.2d 609, 141 A. L. R. 1136 (1942); State ex rel. Public School No. 6 v. 
Taylor, 122 Neb. 454, 240 N.W. 573 (1932). 

108 Collins v. Kephart, 271 Pa. 428, 117 Atl. 440 (1921). 

109 State ex rel. Nevada Orphan Asylum v. Hallock, 16 Nev. 373 (1882). 

110 People ex rel. Orphan Asylum v. Board of Education, 13 Barb. 400 (N. Y. 
Sup. Ct. 1851). 

11 §t. Hedwig’s Industrial School v. Cook County, 289 Ill. 432, 124 N.E. 
629 (1919). Dunn v. Chicago Industrial School, 280 Ill. 613, 117 N.E. 735 (1917). 
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divisions." These statutes were enacted to secure the benefits of the 
federal Hospital Survey and Construction Act of 1946"* which 
authorized the distribution of funds to the states, on a matching 
basis, in order ‘‘to assist the several States . . . to construct public 
and other non-profit hospitals.’’ The court noted that the hospitals 
were open to all persons regardless of religion and that they did not 
teach religion. 

The highest courts of Kentucky, Illinois, Indiana and Connecticut 
have approved of the rental of space in buildings owned and operated 
by churches as long as the board of education retained the essential 
elements of control. The Illinois Supreme Court has ruled that it 
is permissible to allow the Catholic Church to construct a chapel at 
a county poor farm, on the ground that after construction it belonged 
to the county." The Court argued that the constitution does not 
prohibit the poor from having religious worship. “In return for the 
care given the body, the state does not exact the surrender of all 
care for the soul.’’ It was pointed out that the constitution does not 
prohibit the exercise of religion; on the contrary, it provides for the 
free exercise and enjoyment of religious profession. It is true that a 
man cannot be forced to worship against his will, and the law may 
make no preference among religions, but, Chief Justice Dunn asserted, 
“this does not mean that religion is abolished.” In a very well-known 
decision, the Illinois court also ruled that a school board may permit 
the temporary use of a school building for religious meetings, the 
cost to the public being de minimis."* The court asserted that ‘‘reli- 
gion and religious worship are not so placed under the ban of the 
constitution that they may not be allowed to become the recipient 
of any incidental benefit whatsoever from the public bodies or 
authorities of the State.” 

Whether it is legally permissible for teachers in public schools to 
wear distinctive religious garb while teaching has been litigated a 
number of times. The New York Court of Appeals has sustained a 
regulation of the superintendent of public instruction which pro- 





—_— Building Commission v. Effron, 310 Ky. 355, 220 S.W.2d 836 

13 60 Srar. 1041, 42 U.S.C. § 291 (1946). 

14 New Haven v. Torrington, 132 Conn. 194, 43 A.2d 455 (1945); Millard v. 
Board of Education, 121 Ill. 297, 10 N.E. 669 (1887); State ez rel. Johnson v. 
Boyd, 217 Ind. 348, 28 N.E.2d 256 (1940); Crain v. Walker, 222 Ky. 828, 2 
8.W.2d 654 (1928). 

16 Reichwald v. Catholic Bishop of Chicago, 258 Ill. 44, 101 N.E. 266, 1914B 
Ann. Cas., 301 (1913). 


16 Nichols v. School Directors, 93 Ill. 61, 34 Am. Rep. 160 (1879). 
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hibits such garb."’ The court thought that the effect of the nun’s 
costume was to inspire respect and sympathy for the religious de- 
nomination of which it was a symbol, and that to that extent its 
influence was sectarian. Similarly, a Pennsylvania statute forbidding 
the wearing of religious garb by public school teachers has been 
sustained."* The Iowa court has also frowned on religious garb in 
the public school."® On the other hand, the highest courts of North 
Dakota, Pennsylvania, Connecticut and Indiana see nothing ob- 
jectionable, from a legal point of view, in having public school 
teachers costumed in distinctive religious dress.’° They maintain 
that the laws do not prescribe the fashion of dress for the teachers, 
that the garb merely announces a fact of church affiliation which 
would be known anyhow, and that the mere style of dress is not 
sectarian teaching. These courts have also ruled that the fact that 
nuns who are employed as public school teachers contribute part or 
all of their salaries to their religious orders is no one’s business but 
their own, since any person employed by the state may spend his 
salary as he pleases. 

The furnishing of free text-books by the state to children in paro- 
chial schools has been litigated in several state courts. In 1922, the 
New York Supreme Court ruled that such a practice “plainly comes 
within the prohibition of the Constitution’’ forbidding direct or in- 
direct aid to sectarian education.'’*! Even if the argument is conceded 
that the books are furnished to the pupils and not the school, still, 
the court maintained, this is certainly an indirect aid. There is an 
early Maine case holding the same way.'” On the other hand, the 
Louisiana Supreme Court by a 4-3 vote has sustained a law authoriz- 
ing free text-books for children in parochial as well as public schools, 
on the theory that the books are for the benefit of the children and 
not the schools.'” The dissenting judges thought that the act fell 
under the ban of the constitutional provision forbidding both direct 





117 Q’Connor v. Hendrick, 184 N.Y. 421, 77 N.E. 612, 7 L.R.A. (n.s.) 402 
(1906). Nebraska and Oregon have statutes forbidding teachers to wear religious 
garb, but they have not been tested in the courts. Nes. Rev. Star. 79-1403, 
1404 (1943); Orec. Comp. Laws Ann. §§ 111-2106, 2109 (1940). 

118 Commonwealth v. Herr, 229 Pa. 132, 78 Atl. 68 (1910). 

119 Knowlton v. Baumhover, 182 Iowa 691, 166 N.W. 202, 5 A.L.R. 841 (1918). 

120 New Haven v. Torrington, 132 Conn. 194, 43 A.2d 455 (1945); re ex rel. 
Johnson v. Boyd, 217 Ind. 348, 28 N.E.2d 256 (1940); Gerhard v. Heid, 66 N.D. 
444, 267 N.W. 127 (1936); Hysong v. School District, 164 Pa. 629, 30 Atl. ‘= 
26 L.R.A. 203, 44 Am. St. Rep. 632 (1894). 

121 Smith v. Donohue, 202 App. Div. 656, 195 N.Y. Supp. 715 (1922). 

122 Donahoe v. Richards, 38 Me. 376 (1854). 

123 Borden v. Louisiana, 168 La. 1005, 123 So. 655, 67 A.L.R. 1183 (1929), 
aff'd, 281 U.S. 370 (1930). 
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and indirect aids to religion. In 1941 the Mississippi court registered 
approval of such a free text-book law, again adopting the child- 
benefit theory.!** Speaking for the court, Justice Alexander declared: 


There is no requirement that the church should be a liability to 
those of its citizenship who are at the same time citizens of the 
state, and entitled to privileges and benefits as such. Nor is there 
any requirement that the state should be godless or should ignore 
the privileges and benefits of the church . . . The religion to which 
children of school age adhere is not subject to control by the state; 
but the children themselves are subject to its control. If the pupil 
may fulfil its duty to the state by attending a parochial school it 
is difficult to see why the state may not fulfil its duty to the pupil 
by encouraging it “by all suitable means.’’ The state is under 
duty to ignore the child’s creed, but not its need. It cannot con- 
trol what one child may think, but it can and must do all it can 
to teach the child how to think. The state which allows the pupil 
to subscribe to any religious creed should not, because of his 
exercise of this right, proscribe him from benefits common to 
all... . Calm reason must not be stampeded by random cries of 
church or state or sectarian control, or by the din from the con- 
flict of catechism and dogmatism. A wholesome sanity must keep 
us immune to the disabling ptomaine of prejudice.!* 


A few other cases involving incidental aids to religion may be 
mentioned here. The Utah court recently upheld a teachers’ retire- 
ment act which allowed credit for teaching in parochial schools be- 
fore becoming members of the state retirement system, since the 
teachers who are benefited are no longer connected with church 
schools.'*° If the legislature has a right to consider experience as one 
of the factors in determining the benefits, it has the right to decide 
upon the sources of experience. The Wisconsin Supreme Court has 
ruled that the Educational Bonus Act of 1919 under which veterans 
received $30 a month while attending school was not invalid be- 
cause they might attend non-public religious institutions.2”7 The 
schools are merely reimbursed for the increased costs resulting from 
the attendance of the beneficiaries of the act, the court argued, and 
“mere reimbursement is not aid.’’ In 1948, the highest court of Utah 
sustained an appropriation of state funds to a society of pioneers, 
made up almost entirely of Mormons, for the purpose of erecting a 
memorial building in which, among other things, many Mormon 





124 Chance v. Mississippi State Board, 190 Miss. 453, 200 So. 706 (1941). 
1% Td. at 467, 200 So. at 710. 

1% Gubler v. State Board, 192 P.2d 580 (Utah 1948). 

127 State ex rel. Atwood v. Johnson, 170 Wis. 251, 176 N.W. 224 (1920). 
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relics and documents were to be displayed.'** The court did not be- 
lieve that the society was an ecclesiastical organization engaged in 
proselyting. 

Whether the Bible may be read in the public schools has been the 
subject of extensive litigation in many states and presents in a rather 
sharp focus some of the basic issues involved in the controversy over 
the separation of church and state. The fact situations in the cases 
are not all alike, of course; in some of them the mere reading of the 
Bible was involved; in others the recitation of the Lord’s Prayer 
was part of the exercises; and in a few instances religious hymns were 
also sung. But in general they may be described as Bible-reading 
cases. The various state courts are sharply divided on this issue. The 
courts of eleven states take a favorable view of Bible-reading in the 
public schools—those of Kentucky, Kansas, Michigan, Iowa, Massa- 
chusetts, Maine, Colorado, Minnesota, Texas, New York and 
Georgia. '° The courts of seven states— Washington, South Dakota, 
Nebraska, Illinois, Louisiana, Wisconsin and Ohio—take an un- 
favorable view.'*° 

Most of the arguments usually advanced in favor of Bible-reading 
in the public schools were presented in the Colorado opinion de- 
livered in 1927." In this case a Catholic objected to the mandatory 
reading, without comment, of the King James version of the Bible. 


128 Thomas v. Daughters of Utah Pioneers, 197 P.2d 477 (Utah 1948), appeal 
dismissed “for want of a properly presented substantial federal question,” 336 Os. 
930 (1949). 

129 People ex rel. Vollmar v. Stanley, 81 Colo. 276, 255 Pac. 610 (1927); Wil- 
kerson v. City of Rome, 152 Ga. 763, 110 S8.E. 895, 20 A.L.R. 1535 (1921); Moore 
v. Monroe, 64 Iowa 367, 20 N.W. 475, 52 Am. St. Rep. 444 (1884); Billard v. 
Board of Education, 69 Kan. 53, 76 Pac. 422, 66 L.R.A. 166, 105 Am. St. Rep. 148 
(1904) ; Hackett v. Brooksville Graded Dist., 120 Ky. 608, 87 S.W. 792, 69 L.R.A. 
592, 117 Am. St. Rep. 599 (1905); Donahoe v. Richards, 38 Me. 379, 61 Am. Dec. 
256 (1854); Spiller v. Inhabitants of Woburn, 12 Allen 127 (Mass. 1866); Pfeiffer 
v. Board of Education, 118 Mich. 560, 77 N.W. 250, 42 L.R.A. 536 (1898); 
Kaplan v. School District, 171 Minn. 142, 214 N.W. 18, 57 A.L.R. 185 (1927); 
Lewis v. Board of Education, 157 Misc. 520, 285 N.Y. Supp. 164 (1935), appeal 
dismissed, 276 N.Y. 490, 12 N.E.2d 172 (1937); Church v. Bullock, 104 Tex. 1, 
109 S.W. 115, 16 L.R.A. (N.s.) 860 (1908). It was held in California that a public 
high-school may purchase Bibles for its library. Evans v. Selma Union High 
School, 193 Cal. 54, 222 Pac. 801, 31 A.L.R. 1121 (1924). 

130 People ex rel. Ring v. Board of Education, 245 Ill. 334, 92 N.E. 251, 29 
L.R.A. (N.s.) 442, 19 Ann. Cas. 220 (1910); Herold v. Parish Board, 136 La. 
1034, 68 So. 116 (1915); State ex rel. Freeman v. Scheve, 65 Neb. 853, 91 N.W. 
846 (1902); Board of Education v. Minor, 23 Ohio St. 211 (1872); State ez rel. 
Finger v. Weedman, 55 8.D. 343, 226 N.W. 348 (1929); State ex rel. Clithero v. 
Showalter, 159 Wash. 519, 293 Pac. 1000 (1930); State ex rel. Dearle v. Frazier, 
102 Wash. 369, 173 Pac. 35, 1918F L.R.A. 1056 (1918); State ez rel. Weiss v. 
District Board, 76 Wis. 177, 44 N.W. 967 (1890). It should be noted that the 
Wisconsin court has ruled that it is permissible to have nonsectarian prayer, by 
a priest or minister, at a high school graduation. State ex rel. Conway v. District 
Board, 162 Wis. 482, 156 N.W. 477 (1916). 

181 People ex rel. Vollmar v. Stanley, 81 Colo. 276, 255 Pac. 610 (1927). 
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While the Court approved of Bible-reading as such, it was made 
clear that no child may be compelled to participate. Judge Denison 
argued that no public school child can be required to take instruction 
not essential to good citizenship, and he thought that reading the 
King James Bible was not necessary for the inculcation of good 
citizenship. Two judges of the Colorado court dissented on this one 
point, pointing out that if Bible-reading is a good thing, it is equally 
good for all students. In fact, several state courts upholding Bible- 
reading have emphasized the optional character of the student’s par- 
ticipation though not all plans of Bible-reading are optional. 

In addition, Judge Denison maintained that Bible-reading does not 
interfere with any one’s religious freedom and that the practice does 
not convert the school into a place of worship. He also found that the 
Bible is not a sectarian book. He noted that “the Bible is a compilation 
of many books. Even an atheist could find nothing sectarian in the 
book of Esther.’’*? He maintained that it is utterly impossible to 
exclude the general subject of religion from the school curriculum. 


If all religious instruction were prohibited, no history could be 
taught. Hume was an unbeliever and writes as such; Macaulay is 
accused of partiality to dissenters; Motley of injustice to Roman 
Catholics. Nearly all histories of New England and indeed of the 
United States are bound up with religion, religious inferences, 
implications, and often prejudices. Modern New England histo- 
ries take pains to correct some of these things, and some people 
object to the corrections. Even religious toleration cannot be 
taught without teaching religion.’* 


And finally, the judge rejected the contention that those pupils who 
absent themselves are placed under a stigma and disadvantage as an 
“idle” argument. “‘We cannot agree to that. The shoe is on the other 
foot. We have known many boys to be ridiculed for complying with 
religious regulations but never one for neglecting them or absenting 
himself from them.’ 

Other arguments advanced to justify a decision favorable to 
Bible-reading are: that it is for the legislature and the school boards, 
not the courts, to decide what books should be read in the schools; 
that the Bible is great literature and great history and may be read 
as such; that reading the Bible, without comment, raises no questions 
about the truth or falsehood of what is read; that mere reading does 
not constitute instruction in any articles of faith; that it is desirable 





182 People ex rel. Vollmar v. Stanley, 81 Colo. 291, 255 Pac. at 617 (1927). 
133 Td. at 289, 255 Pac. at 616. 


14 Td, at 293, 255 Pac. at 618. It is possible that the judge’s personal experience 
on this point was unusually limited. 
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that all children in the same class read from the same books, thus 
ruling out the objections of those who prefer the Douay version of 
the Bible; that each individual sect cannot be given the right to 
veto what books shall be read in the schools; that comparable prac- 
tices are found in state legislatures, state universities, prisons and 
other public institutions; that Bible-reading helps schools to 
teach morality, one of the chief objects of education.' 

A good statement of the opposing position is found in the several 
opinions written in the Wisconsin case in which Bible-reading was 
held to come within the constitutional prohibition of “sectarian in- 
struction” in the public schools.’*” In the leading opinion, Judge 
Lyon took judicial notice of the fact that there are many religious 
sects among Christians in this country, maintaining different and 
conflicting doctrines, and that, in addition, there are many non- 
Christians. He defined “‘sectarian instruction”’ as the inculcation of 
“doctrine or dogma, concerning which the religious sects are in con- 
flict:’’"*8 And he thought that the reading of the Bible in the schools, 
though without comment, is “instruction,’’ ‘seems to us too clear 
for argument.” This is so because ‘“‘the Bible contains numerous 
doctrinal passages, upon some of which the peculiar creed of almost 
every religious sect is based, and that such passages may reasonably 
be understood to inculcate the doctrines predicated upon them.’’!* 
Since the state was settled by people of many religious faiths, the 
framers of the constitution intended the free district schools to be 
“absolute common ground.’’° Judge Lyon was not impressed with 
the argument that children are at liberty to withdraw from the 
room during the Bible-reading session. On this point he wrote: 

... the excluded pupil loses caste with his fellows, and is liable to 
be regarded with aversion, and subjected to reproach and insult. 


But it is a sufficient refutation of the argument that the practice 
in question tends to destroy the equality of the pupils which the 





135 ‘| | In fact, Christianity is so interwoven with the web and woof of the 
State government that to sustain the contention that the Constitution prohibits 
reading the Bible, offering prayers, or singing songs of a religious character in 
any public building of the government, would produce a condition bordering upon 
moral anarchy.” Church v. Bullock, 104 Tex. 1, 7, 109 S.W. 115, 118 (1908). 

136 “The noblest ideals of moral character are found in the Bible.” Billard v. 
Board of Education, 69 Kan. 53, 57, 76 Pac. 422, 423 (1904). 

137 State ex rel. Weiss v. District Board, 76 Wis. 177, 44 N.W. 967 (1890). The 
oe was unanimous, but three separate opinions were written, all of them 
ong. 

138 Td. at 194, 44 N.W. at 973. 

139 Thid. 

40 Td, at 198, 44 N.W. at 974. 
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constitution seeks to establish and protect, and puts a portion 
of them to serious disadvantages in many ways with respect to 
the others.’ 


Finally, he denied that this position reflects adversely upon the value 
of the Bible. “The priceless truths of the Bible are best taught to 
our youth in the church, the Sabbath and parochial schools, the 
social religious meetings, and, above all, by parents in the home 
circle. There, those truths may be explained and enforced, the spirit- 
ual welfare of the child guarded and protected, and his spiritual 
nature directed and cultivated, in accordance with the dictates of 
the parental conscience. The constitution does not interfere with 
such teaching and culture. It only banishes theological polemics 
from the district schools.’’! 

In a separate concurring opinion Judge Orton emphasized the fact 
“that the common schools are free to all alike, to all nationalities, 
to all sects of religion, to all ranks of society, and to all complexions. 

. . Common schools are not common as being low in character or 
grade, but common to all alike, to everybody, and to all sects or 
denominations of religion, but without bringing religion into them.’ 
As to the allegation that the public schools are ‘‘Godless,’’ Judge 
Orton said: ‘“They are Godless, and the educational department of 
the government is Godless, in the same sense that the executive, 
legislative, and administrative departments are Godless.’ He 
went on to say: 


There is no such source and cause of strife, quarrel, fights, malig- 
nant opposition, persecution, and war, and all evil in the state, as 
religion. Let it once enter into our civil affairs, our government 
would soon be destroyed. Let it once enter into our common 
schools, they would be destroyed. . . . The common school is one 
of the most indispensable, useful, and valuable civil institutions 
this state has. It is democratic, and free to all alike, in perfect 
equality, where all the children of our people stand on a common 
platform, and may enjoy the benefits of an equal and common 
education.'* 


And he concluded with the remark: “Religion needs no support from 
the state. It is stronger and much purer without it. . . . The con- 
nection of church and state corrupts religion, and makes the state — 
despotic.’’!#° 


441 State ex rel. Weiss v. District Board, 76 Wis. 200, 44 N.W. at 975. 
142 Td. at 202, 44 N.W. at 976. 

M43 Td. at 218, 44 N.W. at 981. 

4 Td. at 219, 44 N.W. at 981. 

45 Thid, 

M6 Td. at 221, 44 N.W. at 981-982. 
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There have been other arguments advanced to support this general 
position. The Illinois court has drawn attention to the differences 
between the Catholic (Douay) and Protestant (King James) versions 
of the Bible, and to the fact that Bible-reading is necessarily sectarian 
for any non-Christian.'*? It also maintains that the Bible cannot be 
read as mere literature or mere history, since it “cannot be separated 
from its character as an inspired book of religion.’’!** 

Finally, the Supreme Court of Washington has invalidated a plan 
under which high school students could get credit for out-of-school 
Bible study.'** The school furnished a syllabus, and under regulations 
made by the state department of public instruction, the school pre- 
pared, distributed and graded the examinations. The court held 
that this plan involved an expenditure of public funds for religious 
exercises and instruction. The court said that the vice of the plan 
was “that school credit is to be given for instruction at the hands 
of sectarian agents.’”’ It held that Bible history and biography can’t 
be taught without leading to sectarian opinion. This plan made 
demands upon the time and skill of the teachers in preparing the 
syllabus, conducting the examinations, grading the papers, and 
determining the credits, and thus called for an expenditure of public 
funds. 

One more important aid to religion remains to be noted, that of 
tax-exemption of church property.° Every state in the Union, either 
by statute or constitutional provision, exempts religious property 
from taxation; there are specific provisions to this effect in the con- 
stitutions of 32 states in 15 of which the exemption is mandatory. 
The courts have sustained this tax exemption on broad grounds of 
public policy. The Tennessee court once asserted : 


The fundamental ground upon which all such exemptions are 
based is a benefit conferred on the public by such institutions, and 
a consequent relief, to some extent, of the burden upon the state 
to care for and advance the interests of its citizens.’ 





147 People ex rel. Ring v. Board of Education, 245 Ill. 334, 92 N.E. 251, 29 
L.R.A. (N.s.) 442, 19 Ann. Cas. 220 (1910). 

48 Td. at 348, 92 N.E. at 255. 

149 State ex rel. Dearle v. Frazier, 102 Wash. 369, 173 Pac. 35, 1918F L.R.A. 
1056 (1918). 

160 See: Torpey, Judicial Doctrines of Religious Rights in America (Chapel 
Hill, 1948), Chap. VI; Paulsen, Preferment of Religious Institutions in Tax and 
Labor Legislation, 14 Law AND Contemp. Pros. 144 (1949); Zollmann, American 
Church Law, Chap. X; Stimson, The Exemption of Churches from Tazation, 
18 Taxes 361-364, 397 (1940). 

1 The citations will be found in Torpey, op. cit. supra note 150, 173-175. 
182 M.E. Church, South v. Hinton, 92 Tenn. 188, 21 S.W. 321, 322 (1893). 
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In the well-known case of the Garrett Institute,* the Illinois Supreme 
Court pointed out that it is important to the public good in a Chris- 
tian nation to foster moral and religious education, and that a non- 
discriminatory tax-exemption law violates no constitutional provi- 
sion since it does not establish a religion or give any preferential 
treatment to any religious organization. 


V 


We come now to the much-disputed question of the legal propriety 
of furnishing free bus transportation to parochial schools. The issue 
had been litigated many times in the state courts before the United 
States Supreme Court tried its hand in the Everson case™ in 1947, 
and there was a sharp division of opinion on the subject. The courts 
of Maryland, California, Kentucky and New Jersey have taken a 
position favorable to the transportation of children to non-public 
schools. The Kentucky court held in 1942 that public school funds 
may not be used for such a purpose, but decided in 1946 that 
this rule does not apply to general county funds."*’7 On the other 
hand, the courts of South Dakota, Wisconsin, Washington, New 
York, Delaware, Pennsylvania, Iowa and Oklahoma have taken an 
unfavorable view of the transportation of children to non-public 
schools at public expense.“* The 1938 decision of the New York 
Court of Appeals was promptly overcome in the same year by a 
constitutional amendment authorizing the legislature to “(provide for 


183 Garrett Biblical Institute v. Elmhurst State Bank, 331 II]. 308, 163 N.E. 1 
(1928). See also: Trustees v. Iowa, 46 Iowa 275, 26 Am. Rep. 138 (1877); Young 
Men’s Christian Ass’n v. Douglas County, 60 Neb. 642, 83 N.W. 924 (1900). 

154 Everson v. Board of Education, 330 U.S. 1 (1947). 

185 Nichols v. Henry, 301 Ky. 434, 191 S.W.2d 930 (1946); Adams v. Commis- 
sioners, 180 Md. 550, 26 A.2d 377 (1942); Board of Education v. Wheat, 174 
Md. 314, 199 Atl. 628 (1938); Everson v. Board of Education, 133 N.J.L. 350, 
44 A.2d 333 (1945); Bowker v. Baker, 73 Cal. App.2d 653, 167 P.2d 256 (Dist. 
Ct. of App. 1946). 

18 Sherrard v. Board of Education, 294 Ky. 469, 171 S.W.2d 963 (1942). 

187 Nichols v. Henry, 301 Ky. 434, 191 S.W.2d 930 (1946). 

188 State ex rel. Traub v. Brown, 36 Del. 181, 172 Atl. 835 (Sup. Ct. 1934), 
writ of error dismissed on the ground that the issue was moot, 39 Del. 187, 197 Atl. 
478 (1938); School District v. Parker, 238 Iowa 984, 29 N.W.2d 214 (1947); 
Judd v. Board of Education, 278 N.Y. 200, 15 N.E.2d 576 (1938); Gurney v. 
Ferguson, 190 Okla. 254, 122 P.2d 1002 (1942); Connell v. School Directors, 356 
Pa. 585, 52 A.2d 645 (1947); Hlebanja v. Brewe, 58 S8.D. 351, 236 N.W. 296 
(1931); Mitchell v. School District, 17 Wash. 2d 61, 185 P.2d 79, 146 A.L.R. 
612 (1943); Costigan v. Hall, 249 Wis. 94, 23 N.W.2d 495 (1946); State ez rel. 
Van Straten v. Milquet, 180 Wis. 109, 192 N.W. 392 (1923). The Oklahoma court, 
however, held in Oklahoma Ry. v. St. Joseph’s Parochial School, 33 Okla. 755, 
127 Pac. 1087 (1912), that under a franchise requiring reduced rates for all 
“school children’”’ attending the ‘“‘public schools,” a railroad was obliged to offer 
reduced fares to children attending parochial schools, under the doctrine that 
franchises must be strictly construed. 
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the transportation of children to and from any school or institution 
of learning.””*® An attempt in November, 1946, to overrule the Wis- 
consin decision by means of a popular referendum vote failed.’ It 
should be noted that, strictly speaking, the Pennsylvania, Iowa, 
Wisconsin and South Dakota cases were disposed of on non-consti- 
tutional grounds. That is to say, in these cases the courts merely 
held that the statutes under which the school boards purported to 
act did not authorize them to provide transportation to non-public 
schools. Only in the other four jurisdictions was the constitutional 
issue squarely raised. The various arguments advanced on both sides 
of this controversy were amply developed in the Everson litigation. 


This litigation began in the New Jersey Supreme Court where a 
certiorari proceeding was brought by a taxpayer to set aside a school 
board’s appropriation of money to reimburse Catholic parents for 
the cost of transporting their children to parochial schools.’* A 
statute adopted in 1941 specifically authorized the school boards to 
provide for transportation to any non-public school not operated for 
profit. By a vote of 2-1 the court concluded that the prevailing 
view of the state courts was that such legislation was unconstitu- 
tional and that it constituted state aid to sectarian private schools. 
The dissenting judge thought that this was a service to the children 
and parents rather than to the schools, and that since the state’s re- 
quirement of compulsory school attendance can, as a matter of 
constitutional right, be satisfied by attending a parochial school, 
the statute in question merely facilitated the accomplishment of a 
valid public policy. 

The New Jersey Court of Errors and Appeals by a 6-3 vote re- 
versed the lower court, holding that the statute did not violate the 
state constitutional provisions forbidding direct or indirect aid to 
sectarian schools. Speaking for the court, Chancellor Luther A. 
Campbell stressed the fact that compulsory education has long been 
a requirement in the state, and that it is a matter of public concern 
subject to legislative regulation. The compulsory education statutes 
impose a duty on the parents, subject to penalties, to get their 
children to school. There are many situations where, without regular 
means of transportation, it would be practically impossible for 
parents to comply with the law. Thus it follows that the transporta- 





159 N.Y. Const. Art. XI, § 4. 

160 WIscoNSIN BLUE Book 237 (1948). The vote was 437,817 to 545,475. 

161 Everson v. Board of Education, 132 N.J.L. 98, 39 A.2d 75 (Sup. Ct. 1944). 
182 NJ. Laws 1941, c. 191; N.J. Rev. Srar. tit. 18, c. 14, § 8 (Cum. Supp. 1947)- 
163 Everson v. Board of Education, 133 N.J.L. 350, 44 A.2d 333 (1945). 
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tion statute is complementary to the compulsory education laws. 
Since this is a matter of public concern, the Chancellor concluded, 
the expenditure is not for private purposes. Speaking for the minority, 
Judge Case pointed out that since the board’s resolution made no 
provision for other than Catholic schools, and was not therefore 
designed to benefit all children generally, the constitutional provi- 
sion against special legislation was violated. He could not see how . 
the resolution added anything in the way of protection against 
traffic hazards since there was no change in the mode of transporta- 
tion, which continued to be by regular busses running on their usual 
schedules. He rejected the ‘‘child-benefit’”’ theory on the ground that 
it was too vague to supply a rule according to which one item of 
expense can be distinguished from another. In fact, he asserted, 
“There is no logical stopping point. . . . Every step in the educational 
process is, presumably, for the benefit of the child and, therefore, 
theoretically for the benefit of the state. Consequently, if the argu- 
ment is sound, it is within the discretion of the legislature, free of 
constitutional restraint, to provide for practically the entire cost of 
education in private and parochial as well as in public schools.’ 
In his judgment, the “child-benefit”’ theory “‘is an ingenious effort to 
escape constitutional limitations rather than a sound construction 
of their content and purpose.’ And finally he drew attention to 
the close connection between the parochial school and the church: 
“The operation of a church school under the direction of, and teach- 
ing the tenets of, a church, is a primary function whereby that church 
puts its impress upon and holds the children of the church to its 
faith. The parochial schools are a part of the ministration of the 
church under whose control they are.’ It follows from their in- 
separability that the support of the one is necessarily a support of 
the other. 

By a 5-4 vote the Supreme Court of the United States affirmed the 
decision of the highest New Jersey court.'*” Justice Black delivered 
the opinion of the Court, concurred in by Chief Justice Vinson and 
Justices Reed, Douglas and Murphy. Justice Jackson filed a dissent- 
ing opinion with which Justice Frankfurter agreed, and Justice Rut- 
ledge also wrote a dissenting opinion concurred in by Justices Frank- 
furter, Jackson and Burton. The two federal issues considered by Jus- 
tice Black both turned on due process: whether the challenged appro- 





164 Everson v. Board of Education, 133 N.J.L. 359, 360, 44 A.2d at 339. 
165 Td. at 362, 44 A.2d at 340. 

166 Td. at 367, 44 A.2d at 342-343. 
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priation constituted a taking of private property for private purposes, 
and whether it contravened the First Amendment’s provisions dealing 
with religion, which the Fourteenth Amendment has made applicable 
to the states. In a footnote, Justice Black declined to discuss the 
possible equal protection issue which arose from the fact that pupils 
who attend private schools run for profit were excluded from the 
benefits of the act. His explanation was that there was nothing in the 
record to show there were any children in the township who attended 
or would have attended, but for want of transportation, any but 
public and Catholic schools. Justice Black declared that “it will be 
appropriate to consider the exclusion of students of private schools 
operated for profit when and if it is proved to have occurred, is made 
the basis of a suit by one in a position to challenge it, and New Jersey’s 
highest court has ruled adversely to the challenger. Striking down a 
state law is not a matter of such light moment that it should be done 
by a federal court ex mero motu on a postulate neither charged nor 
proved, but which rests on nothing but a possibility.’’'®* 

In a few short paragraphs, Justice Black disposed of the objection 
that this expenditure of public funds was not for a public purpose. 
He noted that both the New Jersey legislature and the highest court 
of the state agreed that a public purpose was served, and that the 
United States Supreme Court has rarely overturned the state’s 
judgment on this issue.'®* It has and should proceed “with the most 
extreme caution’ before venturing to interfere with a state’s power 
to legislate for the public welfare. He then went on to assert that “‘it 
is much too late to argue that legislation intended to facilitate the 
opportunity of children to get a secular education serves no public 
purpose,”’ and that “the same thing is no less true of legislation to 
reimburse needy parents, or all parents, for payment of the fares of 
their children so that they can ride in public busses to and from 
schools rather than run the risk of traffic and other hazards incident 
to walking or ‘hitch-hiking.’’’!”° Furthermore, a law does not lack a 
public purpose because individuals are reimbursed with tax money 
in the furtherance of a public program. “Subsidies and loans to in- 
dividuals such as farmers and home-owners, and to privately owned 
transportation systems, as well as many other kinds of businesses, 
have been commonplace practices in our state and national history.’’™™ 





168 Everson v. Board of Education, 330 U.S. 4, n 2. , 

169 Citing: Thompson v. Consolidated Gas, 300 U.S. 55 (1937); Green v. 
Frazier, 253 U.S. 233 (1920); Parkersburg v. Brown, 106 U.S. 487 (1882); Loan 
Ass’n v. Topeka, 20 Wall. 655 (U.S. 1874). 

170 Everson v. Board of Education, 330 U.S. 1, 7. 
1m [bid. 





























SEPARATION OF CHURCH AND STATE 459 





May] 


Justice Black had a more difficult time with the second issue, 
whether taxation for transportation of children to church schools 
is in violation of the First Amendment’s prohibition against the 
establishment of religion by law. He reviewed briefly the history of 
religious persecution and strife both in Europe and colonial America, 
with special reference to the dramatic struggle over disestablishment 
and religious freedom in Virginia which produced Madison’s great 
Memorial and Remonstrance (1784) against taxation for the support 
of churches and Jefferson’s immortal Act for Establishing Religious 
Freedom (1779).!” Then, after a very brief summary of previous 
decisions of the Court, he reached this general conclusion: 


The “‘establishment of religion” clause of the First Amendment 
means at least this: Neither a state nor the Federal Government 
can set up a church. Neither can pass laws which aid one religion, 
aid all religions, or prefer one religion over another. Neither can 
force nor influence a person to go to or to remain away from 
church against his will or force him to profess a belief or disbelief 
in any religion. No person can be punished for entertaining or 
professing religious beliefs or disbeliefs, for church attendance or 
non-attendance. No tax in any amount, large or small, can be 
levied to support any religious activities or institutions, whatever 
they may be called, or whatever form they may adopt to teach 
or practice religion. Neither a state nor the Federal Government 
can, openly or secretly, participate in the affairs of any religious 
organizations or groups and vice versa. In the words of Jefferson, 
the clause against establishment of religion by law was intended 
to erect “a wall of separation between church and state.’’!” 


Having thus set the stage, Justice Black then considered whether 
the challenged New Jersey statute, which, he conceded, approached 


12 For the texts of these two documents see Blau, Cornerstones of Religious 
Freedom in America (Boston, 1949), 74-75, 81-87. Madison’s Remonstrance is 
reprinted at 330 U.S. 1, 63-72. 

173 330 U.S. 15-16. This famous phrase was incorporated in a letter Jefferson 
wrote on January 1, 1802, in response to an “address” of a Baptist Association 
at Danbury, Connecticut. He said: “Believing with you that religion is a matter 
which lies solely between man and his God, that he owes account to none other 
for his faith or his worship, that the legislative powers of government reach 
actions only, and not opinions, I contemplate with sovereign reverence that 
act of the whole American people which Todoaed that their legislature should 
‘make no law respecting an establishment of religion, or prohibiting the free 
exercise thereof,’ thus building a wall of separation between church and State. 
ae to this expression of the supreme will of the nation in behalf of the 
rights of conscience, I shall see with sincere satisfaction the progress of those 
sentiments which tend to restore to man all his natural rights, convinced that 
he has no natural right in o ition to his social duties.” For the full text, see 
16 JEFFERSON’s WorKs 281 (Monticello ed. 1903). Chief Justice Waite declared, in 
Reynolds v. United States, 98 U.S. 145, 164 (1878): ‘(Coming as this does from 
an acknowledged leader of the advocates of the measure, it may be accepted 
= as = authoritative declaration of the scope and effect of the amendment 
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“the verge” of the state’s constitutional power, could be squared 
with what he had declared is the basic meaning of the First Amend- 
ment. He stated that New Jersey could not constitutionally ‘“con- 
tribute tax-raised funds to the support of an institution which teaches 
the tenets and faith of any church.”’ But, ‘‘on the other hand, other 
language of the amendment commands that New Jersey cannot 
hamper its citizens in the free exercise of their own religion.’’ It 
follows that no individuals, “because of their faith, or lack of it,’’ can 
be excluded “from receiving the benefits of public welfare legislation.” 
The issue, then, is whether New Jersey may extend “its general 
state law benefits to all its citizens without regard to their religious 
belief.’’!74 

He then went on to uphold the validity of the challenged law on 
the basis of a social legislation theory. He conceded that it was un- 
doubtedly true that the children are helped to get to church schools, 
and that it was possible that without state aid some parents might 
have to send their children to public schools. But he thought that 
transportation aids are similar to other general governmental serv- 
ices such as “ordinary police and fire protection, connections for 
sewage disposal, public highways and sidewalks.’”!* Of course, he 
asserted, cutting off these services would make it more difficult for 
religious schools to operate. 


But such is obviously not the purpose of the First Amendment. 
That Amendment requires the state to be a neutral in its relations 
with groups of religious believers and non-believers; it does not 
require the state to be their adversary. State power is no more to 
be used so as to handicap religions than it is to favor them.'” 


Justice Black noted that parents may satisfy the compulsory educa- 
tion laws, as a matter of legal right, by sending their children to 
religious schools, and he asserted that New Jersey has done nothing 
more than provide “a general program to help parents get their 
children, regardless of their religion, safely and expeditiously to and 
from accredited schools.’’!77 

He concluded: ‘The First Amendment has erected a wall between 
church and state. That wall must be kept high and impregnable. 
We could not approve the slightest breach. New Jersey has not 
breached it here.’’!78 





1% 330 U.S. 16. 
1% Td, at 17-18. 
1%6 Td. at 18. 

177 Tid. 
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Justice Black’s opinion is a curious performance. His ultimate 
conclusion does not seem to be a fair or logical inference from his own 
basic premise. His argument is reminiscent of Justice Roberts’ gym- 
nastics in the Butler case,'7® where he wrote an essay in the first half 
of which he committed the Court to the broad, Hamiltonian view of 
the general welfare clause and in the second half of which he disposed 
of the challenged statute on the basis of the strict Madisonian inter- 
pretation. This is a way of eating your cake and having it at the 
same time. Nevertheless, there is every reason to believe that in the 
long run Justice Black’s basic commitment to the “wall of separa- 
tion’ concept will prove to be more significant than his adoption of 
the ‘‘child-benefit”’ theory. That the friends of public aid to religious 
schools won a Pyrrhic victory was quickly reflected in the fact that 
Justice Black’s ‘‘wall of separation’? became the essential basis of 
the Court’s decision in the McCollum case.'*° 

“IT find myself,’”’ said Justice Jackson in his dissenting opinion, 
“contrary to first impressions, unable to join in this decision.’’!*! He 
expressed sympathy, “though it is not ideological,” for Catholic 
citizens who carry the double burden of paying public school taxes 
and supporting parochial schools at the same time. He also thought 
that the actual burden to the taxpayers in this case was not very 
serious. Nevertheless, he concluded that there were no good grounds 
for supporting the present legislation. Indeed, he declared that the 
undertones of Justice Black’s opinion, “advocating complete and 
uncompromising separation of Church from State, seem utterly dis- 
cordant with its conclusion yielding support to their commingling 
in educational matters. The case which irresistibly comes to mind as 
the most fitting precedent is that of Julia who, according to Byron’s 
reports, ‘whispering ‘‘I will ne’er consent,’’—consented.’ ’’!®? He drew 
attention to the fact that the Township of Ewing did not operate 
its own school busses but merely reimbursed parents for travel on 
the regular ‘busses of the local transportation system. Thus, he argued, 
this expenditure of tax funds has no possible effect on the child’s 
safety or on expedition in transit, for the public busses are just as 
safe and just as fast whether the parents are reimbursed or not. He 
also thought that since the benefits of the law were denied to children 
attending private schools operated for profit, it was clear that the 
purpose of the law was to aid the schools, public or parochial, and 





179 United States v. Butler, 297 U.S. 1 (1936). 

180 T]linois ex rel. McCollum v. Board of Education, 333 U.S. 203 (1948). 
181 Everson v. Board of Education, 330 U.S. 1, 18. 
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not the children, who are classified according to the schools they 


attend. 

But the heart of Justice Jackson’s dissent was in his analysis of 
the relationship between the parochial schools and the Church. After 
quoting from the Canon Law of the Catholic Church, he concluded 
that the Church makes “‘a wise estimate of the importance of educa- 
tion to religion. It does not leave the individual to pick up religion 
by chance. It relies on early and indelible indoctrination in the faith 
and order of the Church by the word and example of persons con- 
secrated to the task . . . I should be surprised if any Catholic would 
deny that the parochial school is a vital, if not the most vital, part 
of the Roman Catholic Church . . . Catholic education is the rock 
on which the whole structure rests, and to render tax aid to its Church 
school is indistinguishable to me from rendering the same aid to the 
Church itself.’ 

Justice Jackson denied the validity of the analogy drawn by 
Justice Black between this and other subsidies to individuals. 


Of course, the state may pay out tax-raised funds to relieve pau- 
perism, but it may not under our Constitution do so to induce or 
reward piety. It may spend funds to secure old age against want, 
but it may not spend funds to secure religion against skep- 
ticism. It may compensate individuals for loss of employment, 
but it cannot compensate them for adherence to a creed. 


The basic fallacy of the Court’s reasoning, he maintained, is that it 
ignores ‘‘the essentially religious test by which beneficiaries of this 
expenditure are selected. A policeman protects a Catholic, of course 
—but not because he is a Catholic; it is because he is a man and a 
member of our society. The fireman protects the Church school—but 
not because it is a Church school; it is because it is property, part of 
the assets of our society.’ He concluded with the assertion that 


[the freedom of religion of the First Amendment] was set forth 
in absolute terms, and its strength is its rigidity. It was intended 
not only to keep the states’ hands out of religion, but to keep 
religion’s hands off the state, and, above all, to keep bitter re- 
ligious controversy out of public life by denying to every de- 
nomination any advantage from getting control of public policy 
or the public purse. . . . We cannot have it both ways. Religious 
teaching cannot be a private affair when the state seeks to im- 
pose regulations which infringe on it indirectly, and a public 
affair when it comes to taxing citizens of one faith to aid an- 
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other, or those of no faith to aid all. If these principles seem 
harsh in prohibiting aid to Catholic education, it must not be 
forgotten that it is the same Constitution that alone assures 
Catholics the right to maintain these schools at all when pre- 
dominant local sentiment would forbid them.'* 


In his lengthy dissenting opinion, Justice Rutledge approached 
the issue mainly from an historical point of view. His thesis was that 
“not simply an established church, but any law respecting an estab- 
lishment of religion is forbidden. The Amendment was broadly but 
not loosely phrased.’’*? Its object was not merely to forbid the 
official establishment of a single religion. “It was to create a complete 
and permanent separation of the spheres of religious activity and 
civil authority by comprehensively forbidding every form of public 
aid or support for religion . . . . The prohibition broadly forbids 
state support, financial or other, of religion in any guise, form or 
degree. It outlaws all use of public funds for religious purposes.’’!** 
For historical data, Justice Rutledge leaned heavily upon the views 
of Thomas Jefferson and of James Madison, chief architect of the 
Bill of Rights. He gave special attention to Madison’s historic Me- 
morial and Remonstrance of 1784 in which he opposed “every form 
and degree of official relation between religion and civil authority.’’!®® 
He also thought that the debates in the First Congress and this 
Court’s previous pronouncements supported this position. 

Justice Rutledge was of the opinion that the present tax aided 
children in a substantial way “to get the very thing which they are 
sent to the particular school to secure, namely, religious training 
and teaching.’’!*° Furthermore, transportation is as essential to educa- 
tion as any other element, no less essential than buildings, equipment, 
library, textbooks, and the class room teaching itself. He thought it 
an impossible feat to select so indispensable an item from the com- 
posite of total costs for special treatment. On the other hand, if this 
appropriation is for the public welfare, then so would appropriations 
for the complete support of private, religious schools be valid. 

The Court’s decision in the Everson case pleased almost no one. 
The first half of Justice Black’s opinion and the historical analysis 
in Justice Rutledge’s dissenting opinion have been strongly con- 
demned by those who are favorable to state aid for religious schools.!™ 

18 Everson v. Board of Education, 330 U.S. 26-27. 

187 Td. at 31. 

188 Td, at 31-33. 

189 Td. at 39. 

190 Td. at 45. 


11 See, for example, O’Neill, Religion and Education under the Constitution, 
Chap. XI; Parsons, The First Freedom, Chap. III-VI. 
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On the other hand, those who believe in a “wall of separation” be- 
tween church and state regard Justice Black’s holding as a breach 
which might justify further state aids to religion.’* Professor Thomas 
Reed Powell has asked the question: ‘‘How can it be proper for the 
public to pay for transport to religious instruction and worship from 
Monday through Friday if it could not provide free rides to Sunday 
or Saturday worship?’’!* 

The fact remains, however, that the states permit or even encourage 
many practices which aid religious education in some way or other. 
A research bulletin of the National Education Association published 
in February, 1946, reviewed many current practices.'* Thus, a num- 
ber of states permit school boards to rent space in church-owned 
buildings if public school facilities are inadequate. Some 12 states 
permit public school teachers to wear religious garb. Nineteen states 
permit the transportation of parochial pupils at public expense. The 
Bible is read in the public schools of all but 8 states; in 13 states Bible- 
reading is required, while in 24 it is permitted; comment is usually 
forbidden. Thirty-three states permit sectarian groups to use the 
school buildings. Thirty-five states excuse pupils for attendance at 
week-day church schools. In addition, it should be noted that Sunday 
legislation is very common in this country and universally upheld 
by the courts,’® usually, but not invariably, on religious grounds.!™ 
Even the judges have done their share as in their development of a 
very favorable construction of religious and charitable trusts.'%” 

The controversy over public aids to religion reached new heights 
in the McCollum case'®* decided in 1948. The issue was the consti- 
tutionality of a “‘released time” plan of religious education in the 
public schools adopted by the Board of Education of Champaign, 
Illinois, in 1940, in response to the request of the Champaign Council 
on Religious Education, a voluntary association of Protestants, 





1% See Thomas Reed Powell, Public Rides to Private Schools, 17 Harv. Epvuc. 
Rev. 73-84 (1947); Stark, Note, 21 So. Cauir. L. Rev. 61-76 (1947). 

193 Powell, supra note 192, at 82. 

1% RESEARCH BULLETIN OF THE NATIONAL Epucation Ass’N XXIV, No. 1, 
Tue STATE AND SECTARIAN EpucaTIoNn (1946), especially 34-36. 

1% The authorities are collected in Johnson and Yost, op. cit. supra note 91, 
Chaps. XIX and XX. 

1% Thus, Justice Field said, in Soon Hing v. Crowley, 113 U.S. 703, 710 (1885); 
“Laws setting aside Sunday as a day of rest are upheld, not from any right of 
the government to legislate for the promotion of religious observances, but from 
its right to protect all persons from the physical and moral debasement which 
comes from uninterrupted labor.” 

197 See Torpey, op. cit. supra note 150, Chap. XI. 
198 T]linois ex rel. McCollum v. Board of Education, 333 U.S. 203 (1948). 
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Catholics and Jews. The further facts are stated concisely in the 
opinion of the Court as follows: 


They obtained permission from the Board of Education to offer 
classes in religious instruction to public school pupils in grades 
four to nine inclusive. Classes were made up of pupils whose 
parents signed printed cards requesting that their children be 
permitted to attend; they were held weekly, thirty minutes for 
the lower grades, forty-five minutes for the higher. The council 
employed the religious teachers at no expense to the school 
authorities, but the instructors were subject to the approval 
and supervision of the superintendent of schools. The classes 
were taught in three separate religious groups by Protestant 
teachers, Catholic priests, and a Jewish rabbi. . . . Classes were 
conducted in the regular classrooms of the school building. Stu- 
dents who did not choose to take the religious instruction were 
not released from public school duties; they were required to 
leave their classrooms and go to some other place in the school 
building for pursuit of their secular studies. On the other hand, 
students who were released from secular study for the religious 
instructions were required to be present at the religious classes. 
Reports of their presence or absence were to be made to their 
secular teachers.!** 


Mrs. Vashti McCollum, an avowed atheist and the mother of 
James Terry, a pupil in the Champaign public school, brought an 
action in the Circuit Court of Champaign County as a resident, 
taxpayer, and parent for a writ of mandamus against the Board of 
Education. She alleged that the segregation of public school pupils 
into sectarian groups for the purpose of religious instruction during 
school time violated both state and federal guarantees of freedom of 
religion, that the use of public funds for sectarian education was 
contrary to the provisions of the Illinois Constitution and the state’s 
school code, and that the plan denied the equal protection of the laws. 
The trial court consisting of three judges sitting en banc denied the 
writ of mandamus, and an appeal was taken to the Illinois Supreme 
Court which unanimously affirmed the holding of the lower court.? 
The 1910 precedent in the Ring case,?" which had decided that it 
was not permissible to have compulsory Bible-reading, hymn-singing 
and prayers in the public schools, was distinguished on the ground 
that under the Champaign plan participation was voluntary, that the 
plan was not part of the public school program, and that all expenses 





199 T]linois ex rel. McCollum v. Board of Education, 333 U.S. 207-9 (1948). 
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were borne by the religious organizations. The court also leaned 
heavily on the Latimer case?” decided in 1946 which had upheld 
the “dismissed time’’ plan used in Chicago. The court noted the fact 
that no direct appropriation of public money was made and felt 
that the incidental expenses which might be incurred were de mini- 
mis. It was also stressed that there was no disturbance or interruption 
of the regular school program and that participation was voluntary. 
Judge Thompson concluded: 

Our government very wisely refuses to recognize a specific reli- 
gion, but this cannot mean that the government does not recog- 
nize or subscribe to religious ideals. We find such recognition in 
the very preamble of our State constitution. The government 
does not recognize a particular faith, but this does not mean that 
it is indifferent to religious faith. To deny the existence of reli- 
gious motivation is to deny the inspiration and authority of the 
constitution itself.?% 


By an 8-1 vote, Justice Reed dissenting, the United States Supreme 
Court reversed the state court. Here, said Justice Black, you have 
tax-supported property used for religious instruction and close co- 
operation between the school authorities and the religious council 
for the promotion of religious education, assisted by the operation 
of the state’s compulsory school-attendance laws. ‘This is beyond 
all question a utilization of the tax-established and tax-supported 
public school system to aid religious groups to spread their faith. 
And it falls squarely under the ban of the First Amendment (made 
applicable to the States by the Fourteenth) as we interpreted it in 
Everson v. Board of Education, 330 U.S. 1.’ He noted that all of 
the Justices had agreed in the Everson case that the First Amendment 
“had erected a wall of separation between Church and State,” dis- 
agreeing only as to the facts and the proper application of the Amend- 
ment to the facts. Justice Black specifically rejected the argument 
pressed by counsel that historically the First Amendment was 
intended to forbid only governmental preference of one religion over 
another and not impartial governmental assistance to all religions. 
To hold that a state may not utilize its public school system to aid 
any or all religious faiths or sects, he insisted, “does not, as counsel 
urge, manifest a governmental hostility to religion or religious teach- 
ings. A manifestation of such hostility would be at war with our 
national tradition as embodied in the First Amendment’s guaranty 

202 People ex rel. Latimer v. Board of Education, 394 Ill. 228, 68 N.E.2d 305, 
167 A.L.R. 1467 (1946). 
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of the free exercise of religion. For the First Amendment rests upon 
the premise that both religion and government can best work to 
achieve their lofty aims if each is left free from the other within its 
respective sphere.’’?% 

And Justice Black concluded: 


Here not only are the State’s tax-supported public school build- 
ings used for the dissemination of religious doctrines. The State 
also affords sectarian groups an invaluable aid in that it helps to 
provide pupils for their religious classes through use of the State’s 
compulsory public school machinery. This is not separation of 
Church and State.?% 


Justice Frankfurter, with whom Justices Jackson, Rutledge, and 
Burton agreed, filed a long concurring opinion in which he sought 
to prove that the Constitution forbids “the commingling of sectar- 
ian with secular instruction in the public schools.’’?°*’ The separation 
of church from state, he asserted, was ‘‘a spacious conception,’”’ and 
all the Justices are agreed “‘that the First and the Fourteenth Amend- 
ments have a secular reach far more penetrating in the conduct of 
Government than merely to forbid an ‘established church.’””’ He 
then proceeded to discover just what the “‘wall of separation’”’ sepa- 
rates by reviewing the history of religious education in America. He 
noted that from earliest colonial days the schools had a religious 
orientation but that in state after state—Virginia, New York and 
Massachusetts are reviewed as examples—religious teaching was 
dissociated from state-maintained schools. All this happened before 
the adoption of the Fourteenth Amendment which in this respect 
“merely reflected a principle then dominant in our national life.’’?°* 
He insisted that the secular public school does not imply indifference 
to religion but that it was intended as ‘a recognition of the need 
of a democratic society to educate its children, insofar as the State 
undertook to do so, in an atmosphere free from pressures in a realm 
in which pressures are most resisted and where conflicts are most 
easily and most bitterly engendered. Designed to serve as perhaps 
the most powerful agency for promoting cohesion among a hetero- 
geneous democratic people, the public school must keep scrupulously 
free from entanglement in the strife of sects.’’?°* 

Justice Frankfurter pointed out that by 1875 the separation of 
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public education “from church entanglements’ was firmly established 
in the consciousness of the nation. To further illustrate the nature 
of the zeitgeist he quoted from speeches and writings by President 
Grant, Elihu Root and Jeremiah S. Black, and noted that every 
state admitted to the union since 1876 was compelled by Congress to 
put into its constitution a requirement that it maintain a school 
system free from sectarian control. 

Since many different plans of religious education are in use, Justice 
Frankfurter emphasized the importance of a detailed analysis of 
the facts in any particular situation. In the Champaign plan he noted 
that the public school teachers distribute the cards for the parents’ 
signatures; the regular classrooms of the public schools are used; 
the teachers of religion are subject to the approval and supervision 
of the superintendent ; the purpose of the courses is sectarian teaching; 
children not enrolled in any of the offered classes must do other work; 
reports of attendance in the religious classes are submitted by the 
religious instructor to the school authorities. ‘Religious education 
so conducted on school time and property is patently woven into 
the working scheme of the school. The Champaign arrangement thus 
presents powerful elements of inherent pressure by the school system 
in the interest of religious sects.’’ The absence of discrimination, he 
argued, is immaterial, for “separation is a requirement to abstain 
from. fusing functions of Government and of religious sects, not 
merely to treat them all equally.’”’ It is not decisive, furthermore, 
that the child is offered an alternative, for ‘‘the law of imitation 
operates, and non-conformity is not an outstanding characteristic of 
children.’”’ Non-participating children ‘‘will thus have inculcated in 
them a feeling of separatism when the school should be the training 
ground for habits of community.” The result is that the public school 
system of Champaign “sharpens the consciousness of religious dif- 
ferences.”’?!° 
Justice Jackson also filed a concurring opinion in which he expressed 





210 333 U.S. at 227-228. I believe this point deserves much more attention than 
has been given to it by the Justices in this debate. Many state judges discussed this 
point in the Bible-reading cases, in rejecting the argument that pupils are free 
to withdraw during the reading. For example, Judge Lyon, in State ex rel. Weiss 
v. District Board, 76 Wis. 177, 200, 44 N.W. 967, 975 (1890): “‘. . . The excluded 
pupil loses caste with his fellows, and is liable to be regarded with aversion, and 
subjected to reproach and insult. But it is a sufficient refutation of the argument 
that the practice in question tends to destroy the equality of the pupils which 
the constitution seeks to establish and = and puts a portion of them to 
serious disadvantage in many ways with respect to the others.’’ Chief Justice 
Wilson, dissenting in Kaplan v. School District, 171 Minn. 142, 155, 214 N.W. 18, 
23 (1927): ‘“To excuse some children is a distinct preference in favor of those 
who remain and is a discrimination against those who retire. The exclusion puts 
a child in a class by himself. It makes him religiously conspicuous. It subjects 
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grave doubts as to whether the Court should have taken jurisdiction 
in this case, since he could not discover that anyone’s freedom was 
impaired by the Champaign plan. He doubted whether the Consti- 
tution protects one “from the embarrassment that always attends 
nonconformity, whether in religion, politics, behavior, or dress.’ 
Young McCollum was not compelled to do anything, nor was he 
threatened with any penalty. Nor did Justice Jackson find here any 
possible claim to a deprivation of property, since “any cost of this 
plan to the taxpayers is incalculable and negligible.’’*" Furthermore, 
assuming that the Court had jurisdiction, Justice Jackson thought 
that the order granting the writ of mandamus was too sweeping in 
its terms and that the Court was inviting “educational confusion 
and a discrediting of the public school system” by subjecting it to 
the peril of constant law suits. He was not certain that it was either 
desirable or possible to exclude from secular education all that some 
people may reasonably regard as religious instruction. ‘‘Music with- 
out sacred music, architecture minus the cathedral, or painting 
without the scriptural themes would be eccentric and incomplete, 
even from a secular point of view.’’?!2 This also holds for courses in 
English literature and history, even biology. How Justice Jackson 
managed to concur in the judgment of the Court, in the light of all 
these objections, is one of the major mysteries of the McCollum case. 

Justice Reed dissented alone. He complained that he found it 
difficult to discover from the foregoing opinions just what there 
was in the Champaign plan that was unconstitutional. The best he 
could figure out was that the Court seemed to hold that religious 
instruction of public school children during school hours is prohibited. 
He was certain that “the history of American education is against 
such an interpretation of the First Amendment.’’?!* It seemed obvious 
to him that the Champaign plan did not prohibit the free exercise of 
religion, and he did not believe that the embarrassment of those 
who remained outside of the classes was within the prohibition against 
the free exercise of religion. Nor could he agree that the Champaign 
plan was an establishment of religion. He also maintained that 
Thomas Jefferson did not object to religious instruction at the Uni- 
versity of Virginia, and he argued that Madison’s Memorial and 
Remonstrance is not applicable here, since it was a protest against 





him to religious stigma. It may provoke odious epithets. His situation calls for 
courage.” See also: Herold v. Parish Board, 136 La. 1034, 68 So. 116 (1915); 
Knowlton v. Baumhover, 182 Iowa 691, 166 N.W. 202 (1918). 

21 Td. at 233-234. 

212 Td. at 235-236. 

213 Td. at 241. 
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an effort to support Christian sects by taxation, an entirely different 
subject. Justice Reed agreed that it is not permissible to “aid’’ any 
or all religions, but he defined “‘aid’’ as ‘“‘a purposeful assistance 
directly to the church itself or to some religious group or organization 
doing religious work of such a character that it may fairly be said to 
be performing ecclesiastical functions.’’ But such “‘aid’’ does not in- 
clude “those incidental advantages that religious bodies, with other 
groups similarly situated, obtain as a by-product of organized soci- 
ety.’’** This explains such practices as tax-exemptions for churches, 
transportation of children to church schools, free textbooks for 
private school pupils, and free lunches for all children attending tax- 
exempt schools. 

Justice Reed pointed out that many states, for a long time, have 
had comparable practices. There are many federal ‘“‘aids’’ as well: 
there are chaplains in Congress and the armed forces; veterans may 
go to denominational schools under the “G.I.’’ bill; the schools of 
the District of Columbia have Bible-reading; there is compulsory 
chapel at the service academies. Justice Reed concluded: “The pro- 
hibition of enactments respecting the establishment of religion do 
not bar every friendly gesture between church and state. It is not an 
absolute prohibition against every conceivable situation where the 
two may work together. . . . Devotion to the great principle of 
religious liberty should not lead us into a rigid interpretation of the 
constitutional guarantee that conflicts with accepted habits of our 
people.’’2!5 

The McCollum decision has aroused a storm of controversy. The 
majority view was scathingly denounced by the Administrative 
Board of the National Catholic Welfare Council, in a statement 
published over the signatures of four cardinals and ten bishops, as 
a victory for “doctrinaire secularism,’ as an “entirely novel and 
ominously extensive” interpretation of the First Amendment, and 
as paying “scant attention to logic, history, or accepted norms of 
legal interpretation.’’*“* Professor Edward S. Corwin thinks that the 
establishment of religion clause merely prohibits the national gov- 
ernment from setting up a church or from preferring one religion 
over another, and that in reading more into it, the Court was guilty 
of bad history and faulty logic.”"7 Professor Corwin emphasizes the 





214 333 U.S. at 248-249. 

215 Td. at 255-256. 

216 N.Y. Times, Nov. 21, 1948. 

217 The Supreme Court as National School Board, 14 Law AnD ConTeMP. PRoB. 
3-22 (1949). See also O'Neill, Religion and Education under the Constitution (New 
York, 1949), Chap. XII. 
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point that the “‘liberty”’ concept of the Fourteenth Amendment can- 
not be read so as to include the “establishment of religion’”’ part of 
the First Amendment unless it is shown that someone’s freedom of 
religion is actually invaded. It cannot be denied that the Fourteenth 
Amendment protects only “liberty,’’ and on this point the Court 
is not entirely clear. Rather it seems to be assumed that any establish- 
ment of religion necessarily invades the liberty of those who object 
to the establishment. The McCollum rule has been criticized as too 
absolute and as tending to undermine parental rights in education.*!* 
It is also argued that the decision goes too far, thus endangering a 
large number of present-day practices,”!* and that it has opened “a 
virtual Pandora’s box.’’””° On the other hand, it has been defended as 
a vindication of a fundamental American principle, amply supported 
by considerations of history, that it grows out of necessity arising 
from the sheer multiplicity of sects in the country, and that it is re- 
sponsive to the needs of democracy.”! 

What is next on the agenda? The principal alternative to the 
“released time’”’ plan which the Court invalidated in the McCollum 
case is generally known as “‘dismissed time.’’ The chief characteristic 
of this plan is that the pupils are excused a half-hour or an hour 
before the end of the regular school day, at the request of the parents, 
to attend religious classes outside the school property. Non-partici- 
pating children remain in school. The validity of this plan has been 
the subject of some litigation in the past, and several cases are now 
pending in the state courts. In 1946, the Illinois Supreme Court 
unanimously upheld a “dismissed time’’ program which had been 
in effect in Chicago for some 16 years.” The California Court of 
Appeals for the Second District reached a similar conclusion in 1947, 
arguing that California was never intended to be a “‘jejune, godless 
state” and that religious education might help reduce juvenile delin- 





218 Murray, Law or Prepossessions, 14 Law anp Contemp. Pros. 23 (1949); 
Owen, The McCollum Case, 22 Temp.e L.Q. 159 (1948). 


ass The McCollum Decision and the Public School, 37 Ky. L.J. 402 

20 Stout, The Establishment of Religion under the Constitution, 37 Ky. L.J. 
220 (1949). 

221 Konvitz, Separation of Church and State: The First Freedom, 14 Law AnD 
Contemp. Pros. 44 (1949); Pfeffer, Religion, Education and the Constitution, 8 
Law. Gu1Lp Rev. 387 (1948) ; Oxnam, Church, State, and Schools, 168 THz NATION 
67 (Jan. 15, 1949). See also: Dawson, Separate Church and State Now (New York, 
1948); Blanshard, American Freedom and Catholic Power (Boston, 1949), Chap. 
IV; Thayer, Religion in Public Education (New York, 1947). 

222 People ex rel. Latimer v. Board of Education, 394 IIl. 228, 68 N.E.2d 305, 
167 A.L.R. 1467 (1946). Out of 249,614 public elementary school pupils, 22,500 
were excused for one hour a week, usually the last hour on Wednesday. 
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quency.”3 In 1927 the New York Court of Appeals, in an opinion 
written by Judge Cuthbert W. Pound and concurred in by all the 
other judges—Cardozo, Crane, Andrews, Lehman, Kellogg and 
O’Brien—ruled that the White Plains “dismissed time’’ program 
was consistent with the state constitution and the Education Law.” 
And in 1948, the New York Supreme Court took the same position 
with reference to the New York City “dismissed time’’ plan.? The 
Court argued at great length that the McCollum decision did not 
apply in this case, pointing out that here the religious training takes 
place outside the school buildings, that the place for instruction is 
designated by the religious organizations, that there is no segregation 
of the pupils, that there is no supervision or approval of religious 
teachers or courses of instruction by school officials, that school 
officials do not solicit or recruit pupils for religious instruction, that 
the school neither furnishes nor distributes the registration cards, 
and that no public money is used in any way in promotion of the 
program. 

Another suit was instituted by the Zorach-Gluck petition, filed in 
the Supreme Court of New York, County of Kings, on July 23, 1948. 
The complaint as summarized in the Columbia Law Review," alleges: 


(a) that the public school authorities cooperate closely with the 
Greater New York Coordinating Committee on Released Time 
in the management of the program in promoting religious in- 
struction; (b) that the administration of the program necessarily 
entails use of the tax supported public school system (use of 
public property); (c) that the state compulsory attendance laws 
are employed coercively to insure attendance at religious in- 
struction; (d) that the released time program has resulted in the 
accentuation of differences in religious beliefs in both classroom 
and community; and (e) that the limiting of participation to 
the “duly constituted religious bodies’ effects an unlawful 
censorship and preference favoring certain religious groups. 


So far, only preliminary motions dealing with venue and interven- 
tion have gone to a decision.””” The Circuit Court of St. Louis, Mis- 





23 Gordon v. Board of Education, 78 Cal. App.2d 464, 178 P.2d 488 (1947). 
Here the school system paid for the literature describing the plan, the cards 
which parents had to sign, and the mailing expenses. 

224 People ex rel. Lewis v. Graves, 245 N.Y. 195, 156 N.E. 663 (1927). 

225 Lewis v. Spaulding, 193 Misc. 66, 85 N.Y. Supp.2d 682 (Sup. Ct. 1948), 
appeal withdrawn, 299 N.Y. 564, 85 N.E.2d 791 (1949). 

226 Note, Constitutionality of the New York Released Time Program, 49 Cou. L. 
Rev. 836, 842 (1949). 

227 The defendant’s motion to dismiss or to change venue was overruled in 
Zorach v. Clausen, 86 N.Y. Supp.2d 17 (Sup. Ct. 1948), aff'd, 87 N.Y. Supp.2d 
639 (App. Div. 1949), motion for leave to appeal granted, May 2, 1949, 89 N.Y. 
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souri, decided on May 25, 1948, that the St. Louis “‘released time’”’ 
program could not be distinguished from the plan invalidated in the 
McCollum case.”** There is as yet no record of an appeal to the Mis- 
souri Supreme Court. 

It has been argued that the reasoning of the McCollum case in- 
validates the New York “dismissed time’’ plan.*® There seems to 
be some evidence that there is a considerable amount of active 
cooperation on the part of the school authorities in the administration 
of the program, including checking upon absences and segregative 
dismissals.2° On the other hand, it should be recalled that Justice 
Frankfurter argued that the McCollum decision did not necessarily 
foreclose the issue as to other programs of religious instruction, and 
even hinted that the ‘‘dismissed time’’ plan was free of constitutional 
taint.?* 

VI 


It should be abundantly clear, at this point, that if the Constitution 
decrees an absolute separation of church and state, there is still a 
great deal of separating to be done. Attention has already been 
drawn to the many points at which both the state and national 
governments perform “‘aids’’ to religion in some form or other. 
Perhaps this is a good place to list some of these ‘“‘aids’’ at the federal 
level, since, whatever dispute there may be with regard to the scope 
of the Fourteenth Amendment, there can be no doubt of the fact 
that the First Amendment is directed towards the National govern- 
ment. The First Congress, which wrote the First Amendment, pro- 
vided for chaplains in both houses,” where they have been ever 
since,” and for chaplains in the armed services.”** Chapel services are 
compulsory at West Point and Annapolis.** Religious services are 


Supp.2d 232 (App. Div. 1949). In Zorach v. Clausen, 90 N.Y. Supp.2d 750 
(Sup. Ct. 1949), the Greater New York Coordinating Committee on Released 
Time was permitted to intervene. 

28 Balazs v. Board of Education, noted in Pfeffer, Religion, Education and the 
Constitution, 8 Law GuiLp Rev. 387, 398 (1948). 

29 Note, Tracing the “Wall”: Religion in the Public School System, 57 YAuE L.J- 
1114 (1948). 

230 Note, Constitutionality of the New York Released Time Program, 49 Cou. L. 
Rev. 836 (1949). 
Pr ee ex rel. McCollum v. Board of Education, 333 U.S. 203, 230-231 

232 1 ANNALS OF Cona. 932, 1043 (1834). 

233 Rules of the House of Representatives (1949), Rule VII; Senate Manual 
(1949) 6, n. 2. 

2341 Star. 222, §§ 5, 6 (1791). See 41 Star. 759 (1920), 10 U.S.C. § 4 (1946); 
Army Rec. No. 60-5 (1944); U.S. Navy Ree. I, §2, XXXIV, §§ 1, 2 (1920). 

23 Rec. ror U.S. Corps or Capets 47 (1947); U.S. Navau Acapemy REa., 
Art. 4301 (a). 
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held in federal hospitals and prisons. The Bible is used for the ad- 
ministration of oaths. The President issues religious proclamations. 
During the depression N.Y.A. and W.P.A. funds were available to 
parochial schools. Under the “G.I.” Bill of 1944,?% veterans may 
attend denominational schools to which federal payments are made 
directly. During the recent war, federal money was contributed to 
denominational schools for the training of nurses.” The National 
School Lunch Act authorizes the grant of federal funds for the benefit 
of students in both private and public schools.*** The Hospital Sur- 
vey and Construction Act of 1946 distributes money in the form of 
grants-in-aid, ‘to assist the several States . . . to construct public and 
other non-profit hospitals.’”’*® Ministers and theological students 
are exempt from military service.%° The Treasury Department band- 
ies about a neat bit of religious propaganda with its oft-repeated 
slogan, “In God We Trust.’”’ The government prints the Declaration 
of Independence with its reference to Nature’s God. The Bible is 
read in the public schools of the District of Columbia,”"! and religious 
instruction is given in the District’s National Training School for 
Boys.” Religious organizations are granted second, third and fourth 
class mailing privileges by the Postal Department. The Legislative 
Reorganization Act of 1946 authorizes payments for the education 
of the pages of both houses of Congress, who “may elect to attend a 
private or parochial school of their own choice.’’*“* Religious organiza- 
tions are exempted from the federal income tax.*** The fair rental 
value of a parsonage is also exempt.” Individual taxpayers may 
deduct up to 15 per cent of their adjusted gross income for contribu- 
tions to religious organizations,”“* and business corporations up to 5 
per cent of their net income.”? There are no limitations on the de- 
ductibility of gifts and bequests to religious and other tax-exempt 
institutions under the federal gift?** and estate**® tax laws. The old 





236 58 Star. 289, 290 (1944), 38 U.S.C. § 739(VIII) 11(a) (1946). 
237 57 Srar. 153 (1943). 

238 60 Star. 231, 234, 42 U.S.C. §§ 1756, 1760(d)(3) (1946). 

239 60 Star. 1041, 42 U.S.C. § 291(a) (1946). 

240 54 Star. 888 (1940), 50 App. U.S.C. § 305(d) (1946). 

#41 D.C. Boarp or EpucaTion Ru tgs, ec. VI, § 4. 

242 D.C. Cope § 32-811 (1940). 

343 60 Star. 839, 2 U.S.C. § 88a(c) (1946). 

24 InT. Rev. Cope §§ 101 (6) and (18). 
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age®® and unemployment compensation™! sections of the Social 
Security Act specifically exclude employees of religious institutions. 
This is only a partial list. A comparable list of state ‘aids’ to religion 
would probably be much longer since the states exercise most of the 
police power. 

The question then arises, insistently, are all these enactments and 
practices incompatible with the ‘“‘wall of separation’ decreed by the 
First Amendment? Is a flood of litigation in the courts to repair all 
these breaches in the wall to be anticipated? How far up must the 
bricks be laid before the wall is sufficiently “high and impregnable’’? 
Without answering these questions directly, a few general consider- 
ations are here suggested. 

For one thing, so far at least as federal appropriations are con- 
cerned, the rule of the Frothingham case* barring taxpayers’ suits 
for lack of sufficient interest would seem to exclude the possibility 
of getting into a federal court. In fact, an attempt was made in 1928 
to induce the courts of the District of Columbia to enjoin the Treasur- 
er of the United States from paying the salaries of the chaplains in 
Congress and the armed forces, but the suit was dismissed on the 
basis of the Frothingham rule. Furthermore, since many of the 
expenditures which could conceivably be questioned are relatively 
trivial in amount, objections might very well be brushed aside as 
de minimis. But in a larger sense it is difficult to believe in absolute 
concepts in this field. The principle of religious freedom itself has 
always been a relative concept as a host of cases ranging from the 
prohibition of polygamy to the prohibition of public snake-worship 
testify. In the words of the Committee on Religion and Education 
of the American Council on Education: 

There is no such thing as a completely free church in a free state. 

The church is subject to the state in a variety of ways. It must 

obey building codes and fire laws. It must pay taxes on those 

portions of its property not used for purposes defined by statute 
as exempt. It must pay its debts. It even depends on the state 
for its legal incorporation, without which it would be powerless 
to hold and administer property.” 
The same holds true for the principle of the separation of church and 
state. It is asking too much to be completely logical and completely 
250 49 Srat. 639 (1935), 42 U.S.C. § 409(b)(8) (1946). 
%1 49 Stat. 643 (1935), 26 U.S.C. § 1426 (b)(8) (1946). 
22 Frothingham v. Mellon, 262 U.S. 447 (1923). 


%3 Elliott v. White, 23 F.2d 997 (D.C. Cir. 1928). 


4 CoMMITTEE ON RELIGION AND EDUCATION OF THE AMERICAN CouNcIL ON 
Epucation, THE RELATION oF RELIGION To Pusiic Epucation (1946), reprinted 
in 42 Rew. Epuc. 129, 144 (1947). 
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consistent in working out our pattern of church-state relations. As 
Professor Sutherland, of the Cornell Law School recently remarked: 


Where people here or there have some custom that pleases them— 
maintenance of a chapel on the grounds of a poorhouse, or pro- 
vision of lay books for parochial children, or some similar small 
subvention that really has little resemblance to the Schenectady 
massacre of 1690, or comparable causes of the bitter hostilities 
that startle the reader of 17th century colonial statutes—wisdom 
might suggest, even to the zealous in these matters, that the 
practice is better let rest. We have found out by bitter experience 
that in labor disputes some tolerance of disorder is a political 
necessity, even when logic would indicate a strict enforcement of 
law. It is not always wise to push such theories to their logical 
conclusion. Enthusiasts might well learn something about Church 
and State relations by analogy. 


Unquestionably, the cockpit of controversy today is in the field 
of education. While the overwhelming majority of American children 
are enrolled in the public schools, the figures for the private schools 
are not inconsiderable. The last available statistics of the Office of 
Education show that during the year 1945-1946 there were 24,303,569 
full-time, day students in public elementary schools, high schools, 
colleges and universities, and a total of 4,033,124 in the private 
institutions.%* The enrollment in the public elementary schools was 
17,773,018 and in the private schools, 2,278,390; for the secondary 
schools the figures were 5,664,528 and 572,605 respectively.’ The 
statistics of the Office of Education also show that enrollment in 
public elementary and secondary schools declined from 1943-1944 to 
1945-1946 by 0.2%, while during the same period there was an in- 
crease of 12.5% for the private schools. Clearly the private schools 
significantly reduce the cost of public education. It was for this rea- 
son that the Advisory Committee on Education, in its memorable re- 
port of February, 1938, recommended public aids to nonpublic schools 
as regards reading materials, transportation, scholarships, health and 
welfare services under conditions to be determined by the states or 
the local subdivisions.*** It is also obvious that those who send their 

25 Arthur E. Sutherland, Jr., Due Process and Disestablishment, 62 Harv. L. 
Rev. 1306, 1317, 1318 (1949). 

256 Office of Education, Biennial Survey of Education in the United States, 
Statistical Summary of Education, 1945-1946 (Washington, 1949), 6. 

257 Thid. 

28 Report of the Advisory Committee on Education (Washington, 1938), 
53-54. For an adverse criticism see: Kilpatrick, Proposed Public Support for Non- 
public Schools: A Serious Threat, 4 SoctaL FRonTIER 210 (1938): “A fundamental 
revolution is proposed in American public education. . . . The Committee recom- 
mendation must be rejected. The American public school must be kept true to 


its purpose. Public money must be reserved for public institutions only. De- 
mocracy must not defeat itself.” 
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support two school systems. Nevertheless, though some Catholic 
writers now say that the parochial schools are really public schools,?5* 
the fact remains that you do not convert a private school into a 
public school merely by calling it one. 

Whatever may be the equities in the debate over public aids to 
the parochial schools, the question of bringing religious education 
into the public schools presents a separate and different issue. It 
has not yet been proved that the secularization of the public school 
has hurt religion. The Commission on Religion and Education of the 
American Council of Education has pointed out that it is estimated 
that at the end of the colonial period not more than five per cent of 
the population were active church members, whereas during the next 
half century, during the growing secularization of the schools, the 
percentage almost trebled. The percentage, of course, is much higher 
today.° The Commission noted that sectarian education was not 
banished from the public schools for the purpose of divorcing edu- 
cation from religion. The real purpose was to take the public schools 
out of the arena of sectarian conflict. As John Dewey once said: 


We certainly cannot teach religion as an abstract essence. We 
have got to teach something as religion, and that means prac- 
tically some religion. Which? In America, at least, the answer 
cannot be summarily given even as Christianity in general. Our 
Jewish fellow citizens not only have the same ‘hands, organs, 
dimensions, senses, affections, passions’ as the Christians, but, 
like them, they pay taxes, vote, and serve on school boards. But 
we should not be very much better off even if it were a question 
of Christianity alone. Which Christianity? Oriental in its origin, 
it has been since Latinized and Germanized, and there are even 
those who have dreamed of humanizing it.?* 


One should never lose sight of the fact that an important element 
in the whole contemporary controversy over the separation of church 
and state is the future of the American public school. In a nation 
with over 250 religious denominations, the public school free from 
sectarian conflict performs indispensable services for our democracy. 





%9 See, for example: Wise, Federal Aid for Religious Schools, 62 ScHooL AND 
Society 363 (1945): “. . . Catholic parochial schools cannot correctly be called 
ge or nonpublic schools, with the usual connotation of those words, as being 
or the select few. They are public and religious.”’ Hartnett, in Equal Rights for 
Children (America Press, N.Y., n.d.), 5, describes the parochial schools as 
“semi-public.” 


260 42 Rew. Epuc. at 135. 
%1 Intelligence in the Modern World, 709. 
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Judge Carroll of the Kentucky Court of Appeals expressed this 
thought very well some years ago when he wrote: 





The common school, however humble its surroundings or defi- 
cient its curriculum, is the most valuable public institution in the 
state, and its efficiency and worth must not be impaired or de- 
stroyed by entangling it in denominational or sectarian alliances. 
As an independent, nonsectarian unit, it is entitled to the sincere 
and energetic support of all the people of the state, as well as to 
the hearty good will of all classes, irrespective of their religious 
views or church affiliations, and this on account of the inestimable 
blessing it confers on thousands of girls and boys in affording 
them the only opportunity for acquiring an education that could 
come within their reach; and if it is to live and grow in usefulness 
and strength, as it will surely do, the spirit of the Constitution 
must pervade its life and leave no man to say it has lost its care- 
fully builded and jealously protected undenominational and 
nonsectarian character. This school system derives its support 
from the communicants of all churches, without being subservient 
to any of them, and its integrity and its safety depend on a strict 
adherence to the principle of separation of church and school, 
not only according to the letter, but to the spirit, of the Consti- 
tution. 





%2 Williams v. Stanton School District, 173 Ky. 708, 727, 191 S.W. 507, 514, 
1917D L.R.A. 453 (1917). 














THE EARLY ANTISLAVERY BACKGROUNDS OF 
THE FOURTEENTH AMENDMENT 
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It is a curious paradox that the three constitutional amendments 
adopted after the Civil War, though admittedly framed for the 
“security and firm establishment of the freedom of the slave race,’ 
have nevertheless aroused extraordinary speculation and controversy. 
This, of course, is especially true of the Fourteenth Amendment.” 
The scope and interrelations of the first and fifth sections of that 
article, their intended impact on the federal system,* whether cor- 
porate persons originally were conceived of as beneficiaries by the 
framers (or simply became such),‘ whether the three major clauses 
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Yate L.J. 171 (1938); Graham, Justice Field and ‘the Fourteenth Amend mendment, 52 
Yate L.J. 851 (1943); Hurst, Book Review, 52 Harv. L. Rev. 851 (1939) ; 
McLaughlin, The Court, the Corporation, and Conkling, 46 Am. Hist. Rev. 45 
(1940). 

3 Controversy over these two questions began during debates over the various 
Civil Rights bills, 1868-1875 (see FLack, op. cit. supra note 2, c. 5) and over the 
Ku Klux Act (see Cone. GLoBE, 42nd Cong., Ist a 376 (1871) ). It was fanned 
by the decision in the Slaughter House Cases, supra note 1, as well as by other 
_ Reconstruction Cases including Ex parte Yarbrough, 110 U.S. 651 (1884) ; 

ivil Rights Cases, 109 U.S. 3 (1883); United States v. Harris, 106 U.S. 629 
(1882); United States v. Cruikshank, 92 U.S. 542 (1876); United States v. Reese, 
92 U.S. 214 (1876). It has recrudesced at nearly every attempt at anti-poll tax, 
antilynching, FEPC, and similar race legislation in Congress (see Konvitz, 
THE CONSTITUTION AND CiviL Riguts (1947); Carr, FEDERAL PROTECTION OF 
Civi. Riauts (1947); Federal Power to Prosecute Violence Against Minority 
Groups, 57 Yate L.J. 855 (1948) ) and at nearly every major case extending 
judicial review and Negro rights under the War Amendments, viz.: Shelley v. 
Kraemer, 334 U.S. 1 (1948); Screws v. United States, 325 U.S. 91 (1945); Smith 
v. Allwright, 321 U.S. 649 (1944); United States v. Powell, 151 Fed. 648 (1907); 
Ex parte Riggins, 134 Fed. 404 (C. C.N.D.Ala. 1904). 

ompare Constitutionality of Proposed Federal Anti-Lynching Legislation, 34 
Va. L. Rev. 944 (1948); CoLtins, WHITHER Sotip SoutuH (1948); Gam, THE 
FourTEENTH AMENDMENT AND THE STATES (1912) with To Secure THESE 
Riguts, REPORT OF THE PRESIDENT’Ss COMMITTEE ON CiviL RicHts (1947); 
State Action and the Enabling Clause of the Fourteenth Amendment, 44 Iut. L. Rev. 
199 (1949); Hale, Rights Under the Fourteenth and Fifteenth Amendments Against 
Injuries Inflicted by Private Individuals, 6 Law. Guitp REv. 627 (1946). 

‘See works by Boudin, Graham, McLaughlin supra note 2; Camp, Corpora- 
tions and the 14th Amendment, 13 Cau. STATE BJ. 12 (June-July 1938); Howe, A 
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restraining state action were deemed to embrace state inaction and 
state failure to provide the guaranteed due process and equal pro- 
tection (especially in matters affecting the lives and liberty of mem- 
bers of racial minorities)*—these are questions which have been de- 
bated and redebated for many years. Eminent historians and pub- 
licists have participated in the discussions as well as lawyers, con- 
gressmen, and judges. 

During recent months, controversy has waxed rather than waned. 
Does the Amendment’s first section incorporate the entire Bill of 
Rights? Unimpressed by sixty years’ holdings to the contrary, four 
justices in the Adamson case,® decided in June, 1947, vigorously 
argued that it does—that such, indeed, was not merely the intention 
of the framers but the understanding of the ratifiers. In a thirty-page 
memorandum appended to his dissent, Justice Black elaborately 
documented this thesis.’ Again, in Wheeling Steel Corporation v. 
Glander,® decided in June, 1949, Justice Douglas, speaking now only 
for himself and Justice Black, chose to reopen the question whether 
corporations properly are regarded as ‘‘persons’’ under the due process 
and equal protection clauses.° 

These minority views naturally have not gone unchallenged. In 
an article of extraordinary importance’ which summarizes by far the 





Footnote to the ‘Conspiracy Theory,’ 48 YALE L.J. 1007 (1939); Hurst, Book Re- 
view, 52 Harv. L. Rev. 851 (1939). 

5 See the materials and debates, supra note 3, particularly the Ku Klux debates 
and remarks of Senator Pool: Cone. GLosE, 41st Cong., 2d Sess. 3611 (1870); 
also Justice Harlan’s dissent in Civil Rights Cases, 109 U.S. 3, 26, and the re- 
markable opinions of Judge Jones in Ex parte Riggins 134 Fed. 404 (C.C.N.D. 
Ala. 1904); and U.S. v. Powell, 151 Fed. 648 (1907). 


* Adamson v. California, 332 U.S. 46 (1947), Justices Black, Douglas, Murphy 
and Rutledge dissenting, the latter two in a separate opinion. 

7 Id. at 68, 92-123. 

8 337 U.S. 562 (1949). 

® Id. at 576-581; Justice Douglas’ dissent was largely a restatement of the 
views expressed by Justice Black dissenting singly in Conn. Gen. Life Ins. Co. 
v. Johnson, 303 U.S. 77, 83 (1938). Justice Black’s reasoning in turn was similar 
to that of Judge Woods in Insurance Co. v. New Orleans, 1 Woods 85 (1870), 
when the issue of corporate personality, first pu to the Federal courts in 
1871, was decided adversely to corporations. In an extraordinary rejoinder ap- 
pended to his opinion for the majority, Justice Jackson explained, “why, in 
writing by assignment for the Court,’’ he “assumed without discussion that the 
protections of the Fourteenth Amendment are available to a corporation. It was 
not questioned by the State in this case, nor was it considered by the courts 
below.”’ Corpcrations have been held entitled to equal protection since 1886, 
Santa Clara County v. Southern Pacific Ry. Co., 118 U.S. 394, 396 (1886); and 
to due process since 1889, Minneapolis and St. L. Ry. Co. v. Beckwith, 129 U.S. 
26, 28 (1888). 

10 Fairman, Does the Fourteenth Amendment Incorporate the Bill of Rights? 2 
Sran. L. Rev. 5 (1949). See also the companion article, Morrison, 7' udicial 
Interpretation, 2 Stan. L. Rev. 140 (1949). 
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most thorough study yet made of the original understanding, Pro- 
fessor Fairman found the evidence to be overwhelmingly opposed to 
the minority’s thesis of full Bill of Rights incorporation. Comment 
generally has remained critical of the Black-Douglas interpretations." 
If the full faith and credit clause is the “lawyers’ section” of the 
Constitution, and the commerce clause is the economists’, the Four- 
teenth Amendment today clearly is the historians’ and political 
scientists’ section. As such, cynics may note, it is being buried deeper 
and deeper in its own glosses and literature! 

One of the striking things about the protracted and voluminous 
controversies over the Amendment has been the limited, narrow, 
repetitious character of much of the supporting argument. Thanks 
to Dr. Flack’s monograph,” the congressional debates of 1866-1871 
have been conveniently sampled and cited for years, yet with no 
decisive result. Similarly, speeches of Representative John A. Bing- 
ham, the Ohio member of the Joint Committee of Fifteen who is 
conceded to have been the chief draftsman of Sections One and Five, 
have been quoted and digested again and again, often to support 
mutually contradictory views." Equally convenient and indecisive 
has been the ‘‘argument from silence.’”’ Repeatedly and fallaciously 
it is employed both to prove and to disprove intent to protect corpor- 
ations; it should be obvious it is admissible for neither purpose." 
Finally, rules of statutory construction continue to be critically 
applied to the first two sentences of Section One. Critics and dissent- 
ers’® so doing generally point out that a double standard of interpre- 

11 On the Adamson dissents, see 58 YALE L.J. 268 (1949); 36 Gro. L.J. 398 
(1948); 46 Micu. L. Rev. 372 (1948). Braden, Objectivity in Constitutional Law, 
57 Yaue L.J. 571, 589-593 (1948). On the Wheeling dissents, see Note, The 
Supreme Court, 1948 Term, 63 Harv. L. Rev. 119, 139-40 (1949); Cf. 7 Nar. B.J. 


372-380 (1949). 

1% THe ADOPTION OF THE FoURTEENTH AMENDMENT (1908); see also JAMEs, 
THE FRAMING OF THE FoURTEENTH AMENDMENT (U. of Illinois Ph.D. thesis, 
unpublished, 1939). 

13 Compare 2 BearD & BrarpD, Rise oF AMERICAN CIVILIZATION 111-113 
(1927) and Hacker, TrrumpH oF AMERICAN CapPITALiIsm (1940) with Boudin, 
supra note 2, passim; also compare appendix to Justice Black’s Adamson dissent, 
supra note 7, with Fairman, supra note 10. 

4 See Graham, supra note 2, 47 YALE L.J. at 386-387. Even important parts of 
Flack’s work (op. cit. supra note 2, at 81, 87) heavily relied on by Justice Black 
are shown by Professor Fairman (supra note 10, at 65-66) to rest on unwarrantable 
inferences from silence. And at times Professor Fairman’s own arguments lean 
toward a supposition that failure to assert clearly and unequivocally some point 
which we today regard as all-important is to be taken as evidence of more than 
the fact of failure (supra note 10, at 36). The inescapable fact is simply that the 
evidence in 1866 is too scant, taken alone, to prove much of anything about the 
framer’s or ratifier’s purposes; the scope of inquiry must be broadened. 

16 See the dissents of Justice Black: Conn. Gen. Life Ins. Co. v. Johnson, 303 
U.S. 77, 87 (1938); and Justice Douglas: Wheeling Steel Corp. v. Glander, 337 
U.S. 562, 578 (1949). 
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tation must be employed if the key word “‘person’’ is made to embrace 
both natural and artificial persons in the due process and equal 
protection clauses yet is limited only to natural persons “born or 
naturalized’’ by the first sentence defining citizenship. This last and 
recurrent criticism is, in a sense, typical of the whole debate, for critics 
generally overlook that the first sentence defining citizenship was 
added at the last minute in the Senate;'* accordingly, neither it nor 
the argument really is germane to the primary problem, the intention 
of members of the Joint Committee as to use of the word “‘person”’ 
in what is now the second sentence of the section. 

From this it appears that the air of mystery and uncertainty 
which still clings to the purposes of the framers and to the meaning 
of their handiwork in part derives from the sterile, superficial quality 
of the debates and the absence, until Professor Fairman’s study, of 
really thorough historical investigation. Even Professor Fairman’s 
research, which clarifies so much in the course of showing the balance 
of evidence to be overwhelmingly against Justice Black in the matter 
of Bill of Rights inclusion, is limited to this one exceedingly narrow 
issue and to the period after December, 1865. Hence, it is essentially 
negative in its findings. Because of this and by reason of recurring 
emphasis on the often muddled, unsatisfactory character of the 
framers’ theory’? (when tested by our modern standards and inter- 
ests), it really raises an even more vital question than it answers: 
Does some hidden element or blind spot in our approach cause us 
frequently to miss or to misread the framers’ whole orientation? 
Certainly we must, as Professor Fairman cautions,’* beware of that 
sort of hindsight which inverts perspective and makes it easy to dis- 
miss an entire Congress or generation as inept because its views and 
purposes are today less than clear. The confusion and the difficulties 
may be partially ours. 

It is chastening in this last respect that one still searches the vast 
literature in vain for any systematic attempt to relate the phraseology 
of the post-Civil War Amendments to pre-Civil War experiences, 
theory, and history. The reasons are of course obvious. Debates over 
slavery and over the Negroes’ status raged for a century; they per- 
vaded and dominated state and national politics; they threatened 
and eventually disrupted the Union. It is hard, accordingly, not to 





16 Cona. GLOBE, 39th Cong., Ist Sess. 2869 (1866); the addition was made at 
the suggestion of Senators Wade and Stewart; see at 2560, 2768. 


17 See Fairman, supra note 10, especially at 24-36. 
18 Td. at 8-9. 
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regard them merely as the chaff heap of our constitutional history. 
To attempt at this date to winnow the relevant from the irrelevant is 
both a cheerless and formidable task; yet quite obviously it is one 
which can no longer be avoided. For it patently is absurd, once futile 
and threadbare controversy begins to repeat itself after eighty years,'* 
to go on disregarding the antislavery origins of antislavery Amend- 
ments simply because the bulk of the evidence is so vast and diffuse. 
The Fourteenth Amendment is universally presumed to be the out- 
come of the organized antislavery movement in the United States, 
yet its modern history continues to be written without reference to 
the abolitionists. Judges and historians seek an understanding of 
phrases admittedly designed to secure the “freedom of the slave race”’ 
without first reexamining the tenets of the group which fought longest 
and hardest to establish that freedom. 

The need now is to study the two major sections of the Amendment 
genetically and as a whole. Numerous investigations will no doubt 
be necessary to determine the precise meanings and motivation of 
the framers. The present study is frankly introductory and experi- 
mental. It is designed to call attention to certain arguments and 
materials which shed important light on the genesis of later forms, 
and which, by reason of political geography and related circumstances, 
bring the whole problem into sharper focus. 

In an earlier study seeking confirmation for an hypothesis that 
John A. Bingham did indeed have a substantive conception of due 
process such as might have accompanied a purpose to take in the 
“whole range of national economy,” the writer found apparent con- 
firmation for Justice Miller’s “one pervading purpose—Negro race’’ 
theory of the whole of Section One. He found this in the form of three 
major speeches delivered by Bingham in Congress between 1856 and 
1859.2° These three speeches were successively directed at attacking 
the pro-slave laws adopted by the Kansas (Shawnee Village) Legis- 
lature, at defending the power of Congress to regulate slavery in the 
territories, and at the problem of securing free Negroes and mulattoes 
the right to acquire and enjoy property and to move freely from state 
to state irrespective of local constitutional and legislative barriers. 
Toward these ends, Bingham not only employed the due process 





19 See supra notes 9 and 14. 


20 See Graham, supra note 2, at 385-402. For the three r emeig see Conc. 
GiosE, 34th Cong., Ist Sess. appendix 124 (1856); Cone. GLosE, 34th Cong., 
3rd Sess. Appendix 135-140 (1857); Cone. GLosBE, 35th Cong., 2d Sess. 981-985 
(1859). These are summarized in Note, 47 YauE L.J. 393-402 (1938). 





eS 


GRP A RE ES GRR ere RE 
=" ~ ee SSS rea Sa 


PS 





Se 


Sain St 

































se 


setae ees 











484 WISCONSIN LAW REVIEW [Vol. 1950 
clause in a sweeping, natural rights, substantive sense, but he also 
employed, in the same fashion and for the same purpose, both the 
privileges and immunities phraseology of the comity clause and the 
concepts of equality before the law and equal protection of the laws 
derived from the Declaration of Independence. In short, it was dis- 
covered that the Ohioan and member of Congress, who is known to 
have been chiefly responsible for the phraseology of Section One when 
it was drafted by the Joint Committee in 1866, had, during the pre- 
vious decade and as early as 1856-1859, employed not one but all 
three of the same clauses and concepts he later used in Section One.” 
More important still, Bingham employed these guarantees specifically 
and in a context which suggested that freedmen—free Negroes and 
mulattoes rather than corporations and business enterprise—un- 
questionably were the “persons” to which he then referred. 

While evidence seemed to indicate that Bingham’s constitutional 
theory was more highly developed than that of many of his colleagues 
in the fifties, the Kansas and Oregon debates also showed that other 
antislavery Republicans held closely related views and in fact made 
similar arguments. Chief among those to do so was Bingham’s friend 
and mentor, Joshua Giddings,” the original abolitionist member of 
Congress from the Western Reserve who was known to have been 
responsible for the insertion of the “‘due process plank” in the Repub- 
lican platform of 1856. Another Republican representative from Ohio, 
Philomen Bliss, was found to have made similar speeches.” 

A survey of the antislavery backgrounds of the Fourteenth Amend- 
ment will not overlook these leads. State constitutional and legislative 
provisions discriminating against free Negroes and mulattoes are 
known to have been numerous in the period 1800-1860. Controversies 
over them extended at least as far back as the Missouri Compromise. 
Were the arguments and usages which Bingham employed in the 
fifties and sixties perhaps evolved in these prior debates? What is the 
explanation and significance of the observed tendency for this 
natural rights usage to center in the Ohio delegation? How far back 
does the triple clause usage extend? How and where did it originate? 
What were the relations between the abolitionists’ use of due process 








1 U.S. Const. Art. IV, § 2. 

22 As a matter of fact Bingham also used the republican form of government 
clause and the just compensation clause in the same connection, both in 1856- 
1859 and in 1866, unsuccessfully in 1866. Graham, Conspiracy Theory I, supra 
note 2, at 387-400; JouRNALs or Joint CoMMITTEE, op. cit. supra note 2, at 71, 85. 

47 Yaue L.J. 371, 395 (1938). 

% Ibid. Speeches were also made by Rep. A. P. Granger of New York. Cone. 
GuosE, 34th Cong., Ist Sess. Appendix 295-297 (1856). 
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against slavery and Chief Justice Taney’s proslavery use in the case 
of Dred Scott? What relations, if any, did both the proslavery and 
antislavery uses bear to the known prewar economic-substantive uses? 

Two decades of study of the organized antislavery movement{in 
the United States have shed inportant light on these questions. 
Research begun by the late Gilbert H. Barnes and continued by 
Professors Dwight L. Dumond” and Arthur R. Kooker* not only has 
contributed to a sounder understanding of the whole abolitionist- 
Free Soil movement but incidentally affords clearer insight into the 
antislavery origins and motivation of the Thirteenth and Fourteenth 
Amendments. 

The pioneer work in these directions was Professor Barnes’ mono- 
graph entitled The Anti-Slavery Impulse, 1830-1844.2" This volume 
demonstrated that the real strength and leadership of the antislavery 
militants rested less with Massachusetts and Garrisonian elements”® 
and more with neglected forces and figures that centered in the 
Western Reserve. In its early stages particularly, it was largely the 
work of a devoted band of evangelists and theological students. oa 

Professor Barnes’ story has been too well told in The Anti-Slavery 
Impulse, and too well retold in briefer compass by Professors Du- 
mond?’ and Nevins,** to bear abridgment here. What matters is that 
“this ardent host’? which swept through Ohio and the Northeast 
and Northwest in the late thirties, “full of philanthropy and zeal,’ 
converting whole communities to abolitionism, women’s rights, and 
temperance, had its inspiration in the Great Revival. This was the 
name popularly given to the evangelical campaign conducted prin- 
cipally in central and western New York, Pennsylvania, and Massa- 
chusetts during the period 1824-1827 by Charles Grandison Finney. 
A successful lawyer and a simple, forthright speaker of extraordinary 
power who had turned to evangelism in his early thirties, Finney 





% See infra notes 44 and 51. 

% The Benevolent Empire, a paper read before Amer. Hist. Assoc. Annual 
Meeting, Cleveland, Ohio, Dec. 27, 1947, to be published. The writer is greatly 
indebted to Professors Dumond and Kooker for numerous courtesies and re- 
search leads. 

37 (Appleton, 1933). 

28 See GARRISON, WILLIAM Lioyp GarRISON 4v. (1885-1889). This compre- 
hensive and adulatory biography is one of the chief reasons Garrison’s reputation 
has continued to overshadow that of other antislavery leaders. 

For insight into the strongly practical leadership of the wy | movement in 
Massachusetts, prior to its domination by Garrison, see New ENGLAND ANTI- 
Stavery Society, ANNUAL Report, First to Third, 1833-1835. 

29 History oF UNITED StaTeEs 319-320 (1942). 


30] ORDEAL OF THE UNION 1387-151 (1947). 
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was a “new measures” Presbyterian;*! he renounced orthodox 
doctrines of “election,” ‘‘reprobation,”’ and “‘predestination”’ in favor 
of premises more nearly akin to the transcendentalism of Emerson 
and the unitarianism of Channing. Inverting Calvinist theology, 
preaching rather of God’s beneficence and the perfectibility of man, 
Finney and his ardent coevangelists also employed the “revivalists” 
series of related sermons to sway their audiences, and it was thus they 
achieved sensational success in converting whole communities. Not 
“election,’’ not an arbitrary act of divine grace by a jealous and 
wrathful God, but rather “faith by works’’ became the new watch- 
word. A “revival of religion” to Finney and his group was essentially 
a “revival of Christian benevolence,” an exercise of individual moral 
responsibility no less than of divine regeneration. Individually as 
well as socially, men must strive to bring their institutions and 
conduct into harmony with professed religious principles. 

This “mighty impulse toward social reform’’ Professor Barnes 
shows to have first found outlet in a “benevolent Empire’’ of inter- 
locking societies dedicated to promoting home and foreign missions, 
Negro education, Sunday schools, and temperance.” Later its energies 
were intensified and reoriented in behalf of abolition, largely as a 
result of the tremendous enthusiasm generated by success of the 
antislavery movement in Great Britain and the timely interest and 
support of New York merchant-philanthropists headed by Arthur 
and Lewis Tappan. In 1831 these two energetic and reform-bent 
brothers established Finney in a huge tabernacle on Broadway. By 
December, 1833, barely four months after Parliament’s final act 
emancipating the slaves of the West Indies, they brought together 
in Philadelphia representatives of the “benevolent Empire’ and, 
with characteristic zest, promoted organization of the American 
Anti-Slavery Society. This organization was modelled on its British 
predecessor* which Buxton, the Stephens, Zachary Macaulay, and 
Wilberforce had founded in 1823, and which had climaxed fifty years 
of preparatory work by mobilizing opinion and support for “imme- 
diate emancipation.”” The new American society had for its joint 
aims first, ‘the entire abolition of slavery in the United States,” and 





31 See especially his LecrurEs ON REVIVALS OF RELIGION 21 (6th ed., Joshua 
Leavitt ed. 1835). Doctrinally the disintegration of orthodox Calvinism by the 
“‘New Measures” school in the twenties was similar to that begun thirty years 
earlier in New England by Unitarianism. See 2 Parrinaton, Main CuRRENTS 
IN AMERICAN THOUGHT 321-338 (1927). 

32 Kooker, supra note 26. : 

%3On British Abolition Movement see: MatTuieson, British SLAVERY AND 
Its ABOLITION, 1823-1838 (1926); KiinaBerG, ANTI-SLAVERY MOVEMENT IN 
ENGLAND (1926). 
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second, “the elevation of the character and condition of the people 
of color’ that according to individual worth they might “share an 
equality with whites of civil and religious privileges.”’ “Immediate 
emancipation” was again te be the slogan. Physical force and insur- 
rection were expressly repudiated; rights were to be vindicated in 
this country precisely as they had been in England by “moral suasion”’ 
and by “arguments addressed to understandings and consciences.’’* 
Professor Barnes’ narrative® describes how two Tappan-endowed 
theological seminaries in Ohio presently became the center of this 
crusade, how Philomen Bliss and scores of other young zealots who 
originally had taken up the cause of benevolent reform at Oneida 
Institute** now moved westward, and how in the crucial years of 1836 
and 1837 this group saved the languishing antislavery movement. 
The true genius of abolitionism, Professor Barnes shows to have 
been Theodore Dwight Weld. Indeed, this swarthy, roughly-clad, 
largely self-educated scion of the Dwight, Edwards, and Hutchinson 
families clearly emerges after a century as one of the most influential 
figures of his generation—a self-effacing, thrice-gifted leader, orator, 
and organizer whose driving energy and personal magnetism at times 
constituted the principle resources of the movement. Born in Hamp- 
ton, Connecticut, in 1803, a Congregational minister’s son, Weld 
grew up in central New York. Converted by Finney in 1825 while 
still a student at Oneida Institute, he presently was drawn into 
abolitionist ranks by his Jamaica-born friend and patron, Charles 
Stuart, a pensioned officer of the Madras Army and already a re- 
spected and seasoned veteran of the antislavery movement in Britain. 
In 1831, after spectacular success both as a revivalist with Finney 
and later as a temperance lecturer in New York, Weld was engaged 
by the Tappans to promote the cause of the manual labor (self-help) 
colleges in general. One of his specific duties was to choose a site for 
a new self-help theological seminary which with Tappan support was 
counted on to carry benevolent reform to the entire frontier. After 
a twelve month, 4575 mile journey on foot and horseback through 
the West, South, and Southwest during which he enlisted the inter- 
est and support, among others, of the Alabama-lawyer planter, 
James G. Birney, Weld returned. By early 1833 he recommended 
that the Tappan aid be extended to Lane Seminary in Cincinnati, 





* The quotations are from Articles II and III of the Constitution of the Ameri- 
can Anti-Slavery Society, reprinted in 1 GARRISON, op. cit. supra note 28, at 414, 
See also the Society’s Declaration of Sentiments reprinted in id. at 408-412. 

% Barnes, THE ANTI-SLAVERY IMPULSE, 1830-1844 cc. 2, 3, and 4 (1933). 

* Oneida Institute was the first of numerous “manual labor” or self-help 
schools established in the wake of the Great Revival. 
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an established school the president of which was the renowned Lyman 
Beecher. Within a year, scores of former ‘“Oneidas’’ moved west. 
Dozens of mature, education-hungry students whom Weld had met 
on his travels and as a revivalist also became students at Lane, 
building, farming, studying, and working as missionaries and teachers 
among free Negroes. 

The seminary in February, 1834, held a prodigious eighteen-day, 
forty-five hour discussion of the questions: 1. “Ought the people of 
the Slaveholding States to abolish slavery immediately? 2. Are the 
doctrines, tendencies and measures of the American Colonization 
Society, . . . such as render it worthy of the patronage of the Christian 
public?’’*’ As a result of this “Great Debate,” as it was soon generally 
known, and the subsequent suppression of the antislavery society 
for successfully abolitionizing the college, fifty-one students led by 
Weld withdrew en masse. “Free discussion,’’ they insisted in a parting 
manifesto penned by Weld, was not merely a “right, inherent and 
inalienable,”’ it was the “duty of every rational being and free moral 
agent.’’** In the spring of 1835 almost the entire group transferred 
across state to Oberlin College which now was destined to receive 
both Tappan aid and Finney’s services as professor of theology.*® 
Weld, however, from the autumn of 1834 until 1841 devoted his full 
energies to abolition. At first he was a lone “agent” in the Reserve; 
later he selected and trained twelve ‘‘Rebels’’ as colleagues to extend 
the revivals; finally in 1836, on commission from National head- 
quarters, he increased the number to “Seventy,” thirty of whom still 
were from the Lane group. 

It was the ‘‘Seventy’s” grass roots evangelism, reaching its climax 
as Barnes shows in the year 1836-1837, that played a major part in 
undermining slavery and mobilizing latent “Free Soil’’ sentiment. 
Night after night, in churches, lofts, and schoolhouses, these revival- 
ists concentrated as had Weld on the “sober substantial business 
and professional men of the community’? whom Garrisonites of- 
fended.*® ““God’s moral law,’’ Christian benevolence, the egalitarian 
creed of the Declaration were the major themes. Slavery was a sin, 





37 BARNES, op. cit. supra note 35, cc. 6 and 7. No extended report of the Lane 
Debates was published, but see Stanton’s letter dated March 10, 1834, later 
published as a pamphlet Desate at Lane Seminary (1834); and Weld’s letter 
to James Hall, editor of Western Law Magazine in 1 Wreip-Grimke LetTTeRs 
137-146. 

38 STATEMENT OF THE Reasons WuicH INDUCED THE STUDENTS oF LANE 
Seminary TO DissoLvE THEIR CONNECTION WITH THaT INsTITUTION (Cincin- 
nati, 1834). 

39 FLETCHER, History oF OBERLIN COLLEGE, 2 vols. (1943). 
40 BARNES, op. cit. supra note 35, cc. 9 and 10. 
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a crime, a monstrous evil, and an anachronism which must be abol- 
ished immediately. 

Active control of the campaign which was liberally subsidized by 
the Tappans lay with a brilliant group now installed at headquarters 
in New York. With the exception of John Greenleaf Whittier, the 
Quaker poet who aided Weld in selecting and training the “Seventy,” 
the names and roles of this group are still largely unfamiliar.‘ There 
was the shrewd, patient Yankee, Joshua Leavitt, trained for both 
law and ministry and a veteran of the temperance and seaman’s aid 
movements. Leavitt edited the Weekly Emancipator and was to devote 
his full life to reform. The group also included Leavitt’s able opposite, 
caustic, versatile Elizur Wright. A graduate of Yale and a former 
mathematics professor, Wright had been enlisted by Weld when the 
latter abolitionized Western Reserve College in 1831, and he now was 
in charge of the national office and editor of annual reports. There 
was also Henry B. Stanton, the ironic, humorous conciliator, a former 
“Oneida” and Lane Rebel and second only to Weld as an orator and 
organizer. He was now charged with supervision of finances and was 
to be the strongest link between abolitionists of the East and West.” 
Also in the group was Stanton’s cultured and distinguished co-secre- 
tary, Birney, the handsome, Princeton-educated former agent of the 
Colonization Society who personified both the hopes and strategy of 
the moral suasion movement. Barely a year after Weld’s visit in 
1831, Birney had returned to his native Kentucky, manumitted his 
remaining slaves, and worked for gradual emancipation. He moved 
on to Cincinnati when plans for an antislavery paper were frustrated. 
There he began at forty-three, in 1835, a career as editor, national 
corresponding secretary, and, in the forties, presidential nominee of 
the Liberty Party. This made him the most widely known and re- 
spected of the national leaders.“ Finally there was Weld himself, a 
gaunt, impassioned, John-the-Baptist-like figure, his voice a whisper 
from overspeaking. He morbidly shunned office yet exercised an 
overall supervision by dint of his amazing gifts of rhetoric and in- 





“' For biographical data, in addition to the works cited hereafter, see Dicr1on- 
ARY OF AMERICAN BioGRAPHY; BARNES, op. cit. supra note 35; and the WELD- 
GrimkE and Birney Letters, infra note 44. 

“ The best roman ie | of this extraordinary figure, which stresses his later 
career as a distinguished actuary, is WRIGHT AND WRIGHT, ELIzUR WRIGHT, THE 
Fatuer or Lire INsurANCE (1987). 

“8 For evidence of his oratorical powers, see First ANNUAL REPORT OF THE 
New York Youna MEn’s ANTI-SLAveERY Society . .. WirH AppREssEs 3-11 
(May, 1835). 

“ On Birney, see Birney, James G. Birney AND His Times (1890); LeTrers 
or James G. Birney, 1831-1857, 2 vols. (Dumond ed. 1938) referred to in these 
footnotes as the Birney LETTERS. 
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tellect. Tirelessly directing the “Seventy” by day, Weld at night 
turned out pamphlets that became bibles of the movement, Slavery 
As It Is (1839), The Bible Against Slavery (1837), and the extraor- 
dinary legal argument, The Power of Congress over the District of 
Columbia (1838). All three of these were prepared by Weld in a 
period of a few months.” 

Sharing Weld’s capacity to make missionaries of his disciples, the 
“Twelve” and “Seventy” enrolled scores of able influential converts. 
The evidence of their activity in this regard is striking and cumulative. 
From Barnes, for example, we learn that Weld himself won over the 
Ashtabula lawyer, Joshua Giddings;* Weld had a peculiar fascination 
for lawyers.‘7 From the Birney Letters, we learn that Thaddeus 
Stevens was an early convert of Jonathan Blanchard, the brilliantly 
successful member of the ‘Seventy’ assigned to Pennsylvania.** 
These letters also reveal that Birney himself enlisted the interest and 
support of Salmon P. Chase.*® Weld’s correspondence discloses that 
Philomen Bliss, though prevented by ill health from joining the 
“Seventy,”’ remained throughout a trusted advisor and collaborator.*° 

What interests one who is studying the origins and intended scope 
of the Fourteenth Amendment is not simply the political geography 
of this movement but rather the evidence, running through both the 
Weld-Grimke and Birney Letters, of an ingenious, exhaustive, and 
above all, prophetic constitutional attack on slavery. The most 


46 The best source on Weld is Letters or THEODORE Dwicut WELD, ANGELINA 
GrRIMKE WELD, AND SARAH GRIMKE, 1822-1844 (Barnes and Dumond ed. 1934) 
referred to hereafter as the WELD-GrIMKE LetTTeERs. Readers unable to cover this 
entire work will find evidence of Weld’s extraordinary rhetorical powers in his 
letter to J. F. Robinson, May 1, 1836, p. 295-298; of his common sense and prac- 
ticality at p. 242-244, 425-427. The three pamphlets were all published anony- 
mously as numbers of the Anti-Slavery Examiner. 

46 BARNES, op. cit. supra note 35, at 82. 

47 Td. at 82. Even William Jay, the distinguished lawyer and judge (see infra 
note 81) and Robert C. Winthrop as well as John Quincy Adams relied on Weld 
for legal research which he performed brilliantly. See 2 We.tp-Grimke LETTERS 
748, 956-958. Time and again Weld converted bitter opponents. See 1 We.p- 
GrimkE Letters 236-240 for the conversion of General J. H. Paine, later a leader 
of the Liberty Party in Ohio and Wisconsin. 

48 Brrney Letters, op. cit. supra note 44, at 456. 

49 Td. at 419, 469; cf. Brrney, op. cit. supra note 44, at 259. 

50 WeLD-GRIMKE LETTERS, op. cit. supra note 45, at 84. See also WELD, AMER- 
IcAN Stavery As Ir Is 31, 35-37, 41, 43, 102, a (1839) for Bliss’ observations on 
slavery while residing in Florida in 1834-183 

Three other distinguished lawyers who sfilinted with the antislavery move- 
ment during this period were Joel P. Bishop (a student at Oneida, agent of the 
A.A.S8.S. 1835, and editor—see WeELD-GRIMKE LETTERS 71 n.4); Stanley Matthews, 
Associate J ustice, United States Supreme Court, 1881-1889, (an antislavery editor 
in Cincinnati in the forties—see BRENNAN, Bios. Encyc.); Joel Tiffany, legal 
author, reporter of N.Y. Supreme Court, and inventor who shared leadership of 
Elyria, Ohio bar with Philomon Bliss in thirties and forties (see History oF 
Lorain County, Onto 45-47 (1879) ). 
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casual reader soon observes that as the struggle broadened and 
deepened and conflict became not only political but sectional the 
original ethico-moral-religious indictment gave way to one framed 
increasingly in legal and constitutional terms. Merely to note three 
of the outstanding features and premises of this attack is to perceive 
their possible bearing. 

1. The whole antislavery crusade, we are reminded by Professor 
Dumond," was essentially a quest for protection of the laws; its 
central theme and argument derived from the “self-evident truths’’ 
of the Declaration of Independence. Not the mere excesses or abuses 
of the slave system, but rather its denial of that protection for which 
all governments were instituted and to which all human beings were 
entitled by their humanity was what outraged the mind and con- 
science of leaders like Birney, Stanton, and Weld. Slavery not only 
“annihilated the right, the privilege, and the responsibility of self- 
ownership,” it degraded and debased man to a chattel; it denied him 
the bounties of government, the attributes of personality. 

2. What thus began as a campaign for protection of slaves and free 
Negroes presently became one to guarantee civil liberties more gen- 
erally.*? Obliged to defend even their rights to discuss slavery and to 
seek its overthrow by constitutional means, abolitionists focused 
intently on the problem of securing and enforcing constitutional 
rights. They were interested, not merely in their own rights, but also 
in those of other dissident and unpopular groups including Indians 
and Mormons. Protection of these rights not merely against invasions 
by government action but against private action and mob violence 
as well was the goal. “The security of life—of liberty—of civil and 
religious privileges—of the rights of conscience—of the right to use 
our faculties for the promotion of our own happiness—of free loco- 
motion—all these,’ Birney contended in his letter accepting the 
Liberty Party nomination in 1840, “together with the defense of the 
barriers and outposts thrown around them by the laws, constitute 
the highest concerns of a government.’’** Conversely, their abridg- 
ment marked a betrayal of the purposes and functions of government 
—a violation of constitutional as well as natural rights. Moreover, 
abolitionists shared an inarticulate as well as an articulate major 
premise; they traditionally presumed the federal Bill of Rights to be 
both morally and legally binding on the states. Thus Birney, for 





5t History oF THE UNITED States 319-320 (1942); AnTI-SLAVERY ORIGINS 
OF THE CrviL War c. 3 particularly pages 43-45 (1939). 

8 AnNTI-SLAVERY ORIGINS OF THE CiviL War cc. 3, 4. For full-length documen- 
tation on this point, see the excellent study by Nrz, FetrerRED FREEDOM (1949). 

53 1 Brrney Letrers 562-566. (Birney to Myron Holley et al.). 
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example, disillusioned by proslave intransigence, at length came 
around to the view that the federal government had not merely the 
power but the bounden duty to free the slaves and protect the great 
fundamental civil rights from abridgment in and by the states.¥ 
Affirmative congressional protection of civil rights, still a sharply 
controverted issue under the Fourteenth Amendment, thus is found to 
have been one of the major tenets of abolitionism. 

3. Setting out from these bases, abolitionists eventually employed 
almost every conceivable clause from the Preamble to the Bill of 
Rights. Judging by the edited source materials, the arguments 
erected on the due process, just compensation, and comity clauses 
gained steadily in favor. They eventually merged into and buttressed 
the three original primary concepts of protection, freedom, and 
equality grounded on the Declaration. Birney’s letters in particular 
give evidence of systematic and continuous exploitation of due proc- 
ess from the late thirties onward. That clause and argument tended 
to spearhead the whole attack on slavery in the minor party platforms 
of the forties and fifties.™ 

Summing up these relevant circumstances, it appears that thirty 
years before the Joint Committee began its labors, there centered in 
Ohio, western Pennsylvania, and New York—in those very districts 
which Bingham, Giddings, Bliss, Granger, and Stevens later repre- 
sented in Congress—an evangelical, humanitarian movement. The 
focal point of this movement’s attack upon slavery was the utter 
absence and denial of legal protection, not merely to the slaves and 





5] Brrney Lerrers Intro. xviii-xxii for selections from his diary and writings 
1847-1851; see also his Can Congress, under the Constitution, Abolish Slavery in 
the States? Albany Patriot, June 2, 1847. 

55 The legal and constitutional argument in the Birney Letrers is remarkable 
both in range and interest. Note especially the due process arguments at 293, 
647, 758, 805-806, 835; the declaration that colored people are “citizens” at 815, 
and “persons” at 658 and 835; the exceptionally strong references to ‘natural 
equality of men” at 272; the composite synthesis of all these elements in the 
Declaration of 1848 drafted by William Goodell at 1048-1057; the various refer- 
ences to major law cases at 386-387 (Nancy Jackson v. Bullock, 12 Conn. 38 
(1837) ), at page 658, 667-670 (Birney’s arguments in THe Creo.e for which 
Weld did much of the research), at 758 (Jones v. Van Zandt, 46 U.S. 215 (1846) 
in which Salmon P. Chase was of counsel). By contrast, the legal argument in 
the Wetp-GrimkeE Letters is more limited, but see page 798 for the letter of 
Ebenezer Chapman, an Athol, Massachusetts physician, to Weld, dated October 
1, 1839, urging greater emphasis on the unconstitutionality of slavery and less 
on its cruelties, and specifically mentioning the Declaration of Independence, the 
common law, the Ordinance of 1787, the Preamble, and the due process clause 
of the Fifth Amendment. 

Cf. use of these same clauses and doctrines in the 1844 Platform of the Liberty 
Party (Stanwoop, A History oF THE PRESIDENCY 218, 219 (1904) ); the 1848 
Platform of the Free Soil Party (id. at 240); the 1852 Platform of the Free De- 
og A (id. at 254, 256); the 1856 Platform of the Republican Party (id. at 

1, 272). 
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to free Negroes and mulattoes, but also to those whites who ventured 
to attack the “chattelization of man.” 

In the course of their organized effort to convert the country to 
their belief that slavery was incompatible with the American Creed 
and with the Christian ethic, the members of this Weld-Birney group 
spelled out, in the thirties and forties, an elaborate system of con- 
stitutional protection based on the very clauses and concepts which 
eventually were employed by the framers in 1866. An important 
premise of this system ultimately came to be that the first eight 
amendments, in whole or in part as the instant case required, were 
binding upon the States; Congress had, or should have, power to 
safeguard and enforce rights thus guaranteed. 

One of the active participants in the early movement, it appears, 
was none other than Philomen Bliss. Among its early converts were 
Joshua Giddings, 8. P. Chase, and Thaddeus Stevens, all of whom 
eventually showed partiality for equal protection-due process phrase- 
ology. 

What still needs to be determined is whether the orthodox Repub- 
lican theory of the fifties and sixties really was that worked out and 
broadcast by the abolitionists twenty years earlier, whether Bing- 
ham’s three-clause system was his spontaneous personal creation or 
simply familiar Liberty-Free Soil doctrine, whether the long-sought 
key to the War Amendments and to the baffling problems of their 
phraseology and interrelationship does not lie hidden in old aboli- 
tionist tracts and speeches.*’ Fittingly enough, the printed report 
of the organizational meeting of the Ohio Anti-Slavery Society dated 
April, 1835, holds a partial answer to these questions. 





5 For insight into the situations and circumstances that prompted abolitionists 
in this regard, see 2 Birney Lerrers 649-650 (1938). Birney in 1842, outraged by 
recent popular persecution of the Mormons and the Cherokees, noted that in 
each instance ‘‘as a State was the wrong doer,” (i.e. in failing to supply the due 

rotection of the laws) these unfortunate groups were left “without redress, the 

nited States having no power, even if it had the will, to restrain a sovereign 
State, or compel it to make reparation.” This ee, contrasted with his 
views five years later (supra note 54) dramatically reveals the dilemmas that 
confronted abolitionists and humanitarians who believed no less firmly than 
their contemporaries in state and local responsibility. By the same token, it 
suggests an historic basis for broadened, and at the same time delimited, applica- 
tion of the Amendment to avoid making “every oversight by a policeman on his 
beat” a matter of federal jurisdiction; notorious, flagrant and cowardly state in- 
action in cases involving discrimination or persecution because of race or color was 
what was aimed at above all else. 

57 Flack’s research suggested, as early as 1908, that Sections One and Five 
constituted a single integrated system (see op. cit. supra note 2, at 96-97, 138-139), 
yet this discovery generally has been ignored and the Fourteenth Amendment 
construed merely as a definition of citizenship plus a series of historic but uncon- 
nected restraint clauses, plus a redundant grant of power to Congress to enforce 
rights which already had been entrusted to the judiciary. 
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Like the Quaker philanthropists, Benezet, Woolman, and Lundy, 
like Franklin, Jay, Washington, Madison, and other of the Fathers 
of 1787, and generally in marked contrast to the Garrisonian aboli- 
tionists, the leadership of the Weld-Birney group sensed, however 
vaguely and imperfectly, that there were two great obstacles to 
emancipation. These were an irrational yet pervasive prejudice 
against color and a deep-rooted fear, not only in the South, but in the 
North, of the consequences of setting free large numbers of Negroes 
who were still unprepared for freedom and who were widely believed 
to be incapable and even unworthy of it. In either case, the basic 
problem was one of winning racial respect and of promoting racial 
adjustment. Only a convincing and continued demonstration that 
popular prejudices and forebodings were unfounded, that the widely 
assumed Negro inferiority sprang®® not from real differences in racial 
or biological or psychological endowments but from sheer lack of 
social and educational opportunities, could permanently abate hos- 
tility and assure a progressive solution. ‘(Immediate emancipation,” 
by which really was meant “emancipation immediately begun,” 
was a goal to be achieved by moral suasion, evangelism, and educa- 
tion. Measures to improve the status of free Negroes thus combatting 
prejudice by demonstration constituted the heart of the whole 
program.5® 

In a prodigious, single-sentence paragraph of the ringing Declara- 
tion of Sentiments which he drafted for the delegates assembled at 
Putnam, Theodore Weld outlined the “Plan of Operations’’ grounded 
on these premises: 


We shall seek to effect the destruction of slavery, not by ex- 
citing discontent in the minds of the slaves, not by instigating 
outrage, not by the physical force of the free states, not by the 
interference of Congress with State rights, but we shall seek to 
effect its overthrow by ceaseless proclamation of the truth upon 
the whole subject,—by urging upon slaveholders, and the entire 
community, the flagrant enormity of slavery as a sin against God 
and man, by demonstrating the safety of immediate emancipa- 
tion to the persons and property of the masters, to the interests of 
the slave and the welfare of community, from the laws of mind, 
the history of emancipations, and the indissoluble connection 
between duty and safety,—by presenting facts, arguments, and 
the results of experiment, establishing the superiority of free over 
slave labor, and the pecuniary advantages of emancipation to 


58 See Wesley, Concept of re Inferiority in American Thought, 25 JouRNAL 
or Necro History 540-560 (1940). 

59 For characteristic Jw to plans for bettering the lot of the free Negro, 
see 1 WeLp-GriIMKE Letrers, 132-135, 262; AMERICAN ANTI-SLAVERY SOCIETY, 
4 AnnuaL Reports 32-35, 105-111 (1837); 5 ANnNuaL Reports 127 (1838). 




























































the master,—by correcting the public sentiment of the free 
States, which now sustains and sanctions the system, and con- 
centrating its rectified power upon the conscience of the slave 
holder,—by promoting the observance of the monthly concert 
of prayer for the abolition of slavery throughout the world, that 
by a union of faith and works we may bring our tithes into the 
store-house, and prove therewith the “God of the oppressed.’’® 


A second paragraph revealed more specifically the projected means 
and ends. 


We propose . . . to organize Anti-Slavery Societies throughout 
the State, employ agents, circulate tracts and periodicals em- 
bodying our sentiments, invoke the aid of the pulpit, wield the 
power of the press, and implore the Church to purge herself 
from the sin of slavery. . . We shall practically testify against 
slavery, by giving a uniform preference to the products of free 
labor. We shall absolve ourselves from the political responsibility 
of national slave holding, by petitioning Congress to abolish 
slavery and the slave trade wherever it exercises constitutional 
jurisdiction. We shall earnestly seek the emancipation of our free 
colored citizens from the bondage of oppressive laws and the tyr- 
anny of a relentless public sentiment, and extend to them our 
hearty encouragement and aid in the improvement of their con- 
dition and the elevation of their character. In the employment 
of these means, and in the prosecution of these measures, while 
we seek sedulously to observe and do the command, “thou shalt 
not in any wise rebuke thy neighbor, and not suffer sin upon him,” 
we trust ever to demonstrate in our intercourse with those of 
opposite views, that we are no less mindful of those other pre- 
cepts equally imperative, “Be gentle unto all men,” “Be cour- 
teous.’’® 


In keeping with this declaration, Weld’s lieutenants had pre- 
pared two separate committee reports. It is in the second of these, 
the report of the Committee on the Laws of Ohio, that one suddenly 
encounters what to the student still curious regarding Bingham’s 
motives is a thoroughly arresting body of doctrine. 

The first report, an eloquent twenty page statement of the Com- 
mittee on the Condition of the Colored Population, artfully set the 
stage. In precise, objective terms it detailed the measures taken by 
the Lane Rebels and by other philanthropic-minded Ohioans to 
establish schools, churches, small farms, and trade apprenticeships 





60 PROCEEDINGS OF THE OxnIO ANTI-SLAVERY CONVENTION HELD AT PUTNAM 
10-11, (April 22-24, 1835). 

% Td. at 11. The We_p-GrimkeE and Birney Letrers for the early years 1833- 
1835 are also suffused with this determined optimism and supreme confidence in 
ability to win over the South by moral suasion. 


® See PROCEEDINGS, op. cit. supra note 60, at 17-36. 
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among the 3,200 Negroes living in Cincinnati and Brown County. 
Stress was laid on the home missionary phases of the effort, on the 
eagerness of the Negroes to learn, on their proved worth and capa- 
bilities, on the steady decline in vice, crime, drunkenness, and race 
prejudice, and on the betterment of community and race relations 
generally. In short, the emphasis was on the progressive and con- 
structive character of the whole experiment and the vast opportunities 
for its expansion. 

Implicitly as well as explicitly, then, the second report,* prepared 
by the Committee on the Laws of Ohio, was an appeal to the Ameri- 
can and Christian conscience. Notwithstanding the affirmative duty 
of all government to “promote the happiness and secure the rights 
and liberties of man,’’ and despite the fact that American government 
was predicated on the “broad and universal principle of equal and 
unalienable rights,” the statutes of Ohio enacted in 1807 had singled 
out a “weak and defenseless class of citizens—a class convicted of 
no crime—no natural inferiority,’ and had invidiously demanded 
their exclusion from “the rights and privileges of citizenship.” 

Specifically, these offensive statutes, embodied four typical and 
recurring discriminations: 


1. All Negroes and mulattoes were virtually prohibited from 
migrating to and settling in the state by the requirement that a 
bond be first secured of “two or more freehold sureties, in the penal 
sum of $500,” for the guarantee of good behavior and support. 

2. They were systematically excluded from the common occupa- 
tions and callings of the community by the expedient of forbidding 
residents, under penalty of fine and liability for support, “‘to em- 
ploy, harbor, or conceal any Negro or mulatto’’ who had not com- 
plied with the bonding requirement. 

3. They were effectively denied use and protection of- the courts 
by withdrawal of their right “‘to be sworn or give evidence’”’ in suits 
at law where either party was white, “or in any prosecution in- 
stituted in behalf of the state against any white person.”’ 

4. They were flatly excluded from the common schools. 


Detailed constitutional guarantees, it was argued, no less than the 
fundamental principles of government combined to condemn such 
action. As italicized by the committee, Article 8, Section 1 of the 
Ohio Constitution declared: 

ALL are born free and independent, and have certain natural, 
inherent, inalienable rights, among which are the enjoying and 


83 See PROCEEDINGS, op. cit. supra note 60, at 36-40. 























OE a aS a ~~. 

















May] EARLY BACKGROUNDS OF FOURTEENTH AMENDMENT 497 


defending life and liberty, acquiring, possessing, and protecting 
property, and pursuing and attaining happiness and safety. 


The report continues: 


Is it a mark of this liberty which is blazoned forth in our Con- 
stitution, as its “inherent and natural right of all men’”’ that the 
blacks should be under the necessity of entering into a bond. . . 
before they are admitted to acquire and possess property or to 
pursue and enjoy happiness? . . . Our Constitution does not say, 
All men of a certain color are entitled to certain rights, and are 
born free and independent. . .The expression is unlimited. . .All 
men are so born, and have the unalienable rights of life and lib- 
erty—the pursuit of happiness, and the acquisition and posses- 
sion of wealth. According to our Constitution, they have all and 
the same rights which others enjoy, the same right to emigrate 
when and where they please and the same right to acquire and 
possess property. [Yet there had been added to this onerous 
bonding requirement the further prohibition on employment of 
“any ... Negro or mulatto’? whose bond was unsecured.] He is 
denied the poor privilege of working for his daily bread. . .the 
white who extends him common hospitality or performs the 
duties of Christian charity is liable for prosecution for harboring 
him. . . Can there be a more flagrant and unjustifiable violation 
of ‘natural, inherent rights,” . . . or one more opposed to the 
spirit of our constitution? 


In the eyes of the committee, the fourth section of the law by 
which Negroes and mulattoes were virtually excluded from use and 
protection of the courts was plainly such a provision. Article 8, 
Section 7 of the state constitution guaranteed “that all courts shall 
be open, and every person, for an injury done him in his lands, goods, 
person, or reputation, shall have remedy by the due course of law, 
and right and justice administered without denial or delay.’’ ““But 
of what avail is this to the black? His property may be taken away, 
his person assailed, his reputation blasted . . . and unless he can 
produce a white witness, provided his injuror is white, he can have 
no redress.” 

Finally, broadening and deepening the argument, the committee 
enunciated a clear cut, almost breathtaking concept of national 
citizenship which is specifically linked with the comity clause of the 
Federal Constitution. These three crucial questions were not yet 
answered categorically: Who are national citizens? What are their 
privileges and immunities? Does the comity clause actually have 
reference to such citizenship and to these privileges and immunities? 
The report, however, greatly clarified the issues and roughly shaped 
and dressed what during the next few years became a cornerstone of 
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abolitionist theory. The comity clause, it was observed, provides that 
“the citizens of each state shall be entitled to all the privileges and 
immunities of citizens in the several states.” 


Who citizens are [the report continued] is a question which admits 
of some doubt. Neither the Constitution of the United States 
nor that of Ohio clearly defines [sic]. But the Constitution of the 
United States, in apportioning representatives and direct taxes, 
says, it shall be “according to their representative numbers which 
shall be determined by adding the whole number of free persons, 
including those bound to service for a number of years and ex- 
cluding Indians not taxed, three-fifths of all other persons.”’ From 
this and the fact that freemen are considered citizens in other 
countries, it appears that all free persons born in and residents of 
the United States, with the exception of Indians not taxed, are 
citizens, and as such, are entitled, in every state to all the privi- 
leges and immunities of citizens of these states,—and inasmuch 
as no state can pass any law, in contravention of the laws of the 
United States, which shall be binding upon any individual; we 
hence infer, that those enactments, in the Ohio Legislature, im- 
posing disabilities upon the free blacks emigrating from other 
states are entirely unconstitutional. 


These arguments and premises, though decidedly atypical when 
compared with the usual 1835 constitutional case, were by no means 
unique. In fact, it appears that employment of the federal comity 
clause in Ohio followed almost reflexively from an earlier usage in 
Connecticut. 

In 1833 Prudence Crandall, a resolute Quakeress of Canterbury, 
had established a private boarding school for Negro girls, some of 
whom came from adjoining states. Failing in efforts to suppress her 
school by a suit brought under an old vagrancy and pauper law, 
neighbors and townsmen, rallied by colonizationists who had been 
alarmed at the influx of students, promptly secured passage of a new 
law. This measure flatly prohibited “any [private boarding] school 
... for the instruction or education of colored persons . . . not resident 
of this state,’”’ unless the founders “first obtained the consent in writ- 
ing of a majority of the civil authority and also of the selectmen of 
the town.”’ Threatened, arrested, jailed, and released on bond fur- 
nished by the Tappans, Miss Crandall was twice tried, and at October 
term, 1833, she was finally convicted of “‘harboring’’ and “boarding” 
Eliza Hammond, a seventeen year old pupil from Rhode Island. 

In addition to furnishing the bond the Tappans had engaged 
William W. Ellsworth, son of the second Chief Justice of the United 
States, and the equally distinguished Calvin Goddard—two of the 
outstanding lawyers and statesmen of Connecticut—as defense 
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; counsel. In an elaborate charge to the jury, the distinguished Judge 
David Daggett, a vice-president of the local colonization society, 
vigorously combatted counsels’ contention that free Negroes were, 
or could be, “‘citizens’’ within the meaning of the comity clause. It 
was enough in his judgment that slaves and Indians were not citi- 
zens, that members of the African race were a “degraded caste,’ 
and that in 1789 all states but Massachusetts had tolerated slavery, 
and that most states had continued to discriminate against colored 
persons in numerous ways.“ 

On appeal the Court of Errors reversed the conviction on a tech- 
nicality, and the Crandall case soon developed into a major test of 
strength between advocates of abolition and colonization. As such, 
it attracted nation wide attention and became one of the means by 
which the colonization movement presently destroyed itself. The 
Ellsworth and Goddard arguments, delivered in July, 1834 and widely 
circulated as a tract, convincingly stated the social and ethical case 
for equality of opportunity irrespective of race and gave strong 
impetus to a gradually emerging concept of American nationality 
and citizenship. They remain to this day among the most persuasive 
and prophetic, as well as the most neglected, of early constitutional 
arguments. Their historic significance lies partly in that fact, partly 
in the use made of Justice Washington’s dictum in Corfield v. Coryell,® 
and partly in the fact that Connecticut’s odious educational dis- 
crimination raised the question not merely of what rights were “in 
their nature fundamental’”’ and hence “belonged of right to the citi- 
zens of all free governments’’ but whether race itself was a permis- 
sible basis for the accord or denial of such rights. 

Throughout the course of their effort to establish the citizenship 
of free Negroes, Ellsworth and Goddard, like all of their generation, 
spoke and thought of state citizenship as primary. Yet as Whigs of 
pure Federalist extraction they also assumed, and at times vaguely 
enunciated, a concept of nationality. This paramount “general”’ or 
“American’”’ citizenship, though largely derivative from state citizen- 





* See Crandall v. State, 10 Conn. 339, 341-348 (1834). 

6 REPORT OF THE ARGUMENTS OF COUNSEL IN THE CASE OF PRUDENCE CRAN- 
DALL, PiFFr. IN Error, vs. STATE OF CONNECTICUT, BEFORE THE SUPREME CouRT 
or Errors, AT THEIR SESSION AT BROOKLYN, JULY TERM, 1834. The arguments 
are printed in condensed form in the official report, Crandall v. State, 10 Conn. 
339, 349-353 (1834). See also StrenerR, History or SLavery In Conn. 45-52 
(1893); Von Hoist, ConstrruTIONAL History 1828-1846 98, 99 (1881); Gar- 
RISON, op. cit. supra note 28; JAY, MIsceELLANEOUS WRITINGS ON SLAVERY 34-51 
(1853); MeCarron, Trial of Prudence Crandall 12 CONN. MaG. 225-232 (1908); 
Small, Prudence Crandall 17 New ENGLAND Qriy. 506-509 (1940); Nre, op. 
cit. supra note 52, at 83. 

% 4 Wash. C. C. 371, 380-381, Fed. Case 3230 (1823). 
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ship, was also shaped and conditioned by a constitutional document 
that declared itself to be ‘the supreme law of the land.”’ One particular 
clause of this document, based on similar language in the Articles of 
Confederation, expressly secured to citizens of each state “all the 
privileges and immunities of citizens in the several states.’ 

In support of their preliminary proposition—that free Negroes 
were citizens of their native states—Ellsworth and Goddard first 
argued that if Miss Crandall’s students had been white their citizen- 
ship never would have been questioned. 

“A distinction in fundamental rights,’ obviously founded solely 
on color, they condemned as “novel, inconvenient, impracticable.’’® 
Neither the common law, the Declaration of Independence, the ideas 
of the Fathers, nor the state constitutions sanctioned such discrimi- 
nation. 

Ellsworth’s argument began with questions and followed with his 
answers: 

Who can tell proportions and trace the mixtures of blood? What 
shall be the scale for ascertainment of citizenship? . . .one half, 
one quarter, one twentieth. . .the merest trace of Negro blood? 
These pupils [are] human beings, born in these states, and owe 
the same obligation to the state . . . as white citizens . . . All writers 
agree that allegiance demands obedience from the citizen and 
protection from the government. If allegiance is due from our 
colored population, its correlative is due from the government, 
viz. protection and equal laws. . .Allegiance. . .reaches. . .binds, 
and confers rights upon every man within its range and rightful 
sway. Here the free man of colour may take his position, and upon 
the immutable principles of justice and truth demand his politi- 
cal rights and aid from that government which he is bound to 
defend. . .he is not a citizen to obey, and an alien to demand pro- 
tection. Nor is he of an intermediate class. His relations to society 
are the same as others: his absolute and relative rights, his rights 
of person and to things, his acquisitions of property by contract 
and by inheritance— and even the soil, which no alien inherits— 
are the same. So every requisition of the law, in its civil and crim- 
inal provisions reaches him. Every favour or right conferred on 
the citizens, by general legislation, reaches him; every requisition 
demands his obedience.* 


Bolstering claims based on the doctrine of natural allegiance were 
the Charters, statutes, and Bills of Rights of the pupils’ native states. 
These had drawn no color line; they secured the rights of ‘all men,” 
of ‘“‘all the people,’’ and at times even specifically referred to ‘colored 
citizens.”’ 





67 Report, op. cit. supra note 65, at 6, col. 1. 
$8 Jd. at 7, col. 1. 
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Even more decisive of nondiscrimination was the comity clause of 
the Articles of Confederation. By it “free inhabitants of each of these 
states, paupers, vagabonds and fugitives from justice excepted’’ had 
been “entitled . . . to all privileges and immunities of free citizens in 
the several states.’’ “Free ingress and regress to any other state” 
had been guaranteed to “the people of each state,’’ and in 1778, by a 
vote of eight states to two, the Continental Congress had flatly 
rejected South Carolina’s proposal that the adjective ‘white’ be 
inserted between the words “free inhabitants’’—Virginia alone 
concurring. 

Could it be supposed then that on these same points a Constitution 
designed to “form a more perfect union,’ and, as Ellsworth argued, 
“make one nation, to the extent of the general powers of the govern- 
ment,” did any less? The design of the abbreviated comity clause of 
1787, Ellsworth continued, was 


to declare a citizen of one state to be a citizen of every state, and 
as such, to clothe him with the same fundamental rights, be he 
where he might, which he acquired by birth in a particular state. 
[Its] clear intent [was] to do away with the character and con- 
sequences of alienage among the citizens of these United States, 
to the extent of the reciprocity of the privileges and immunities 
secured, be they what they may. To this extent a citizen of any 
state, is a citizen of every state... All are . . . members of one 
government, one state.®® 


Having thus established that “these pupils are citizens of their 
respective states,’ Ellsworth and Goddard next contended that “as 
citizens, the Constitution of the United States secures . . . them the 
right of residing in Connecticut and pursuing the acquisition of 
knowledge, as people of color may do who are settled here.’’ The 
question, it was contended, became one of “constitutional control,”’ 
of “state supremacy,’’—“‘of the obligation of the state to abide by 
the Constitution as the supreme law of the land.’’ In the words of 
Justice Story, the comity clause conferred a “general citizenship.” 
As construed by Justice Washington in Corfield v. Coryell,” it secured 
those “privileges and immunities” which are “in their nature funda- 
mental, which belong of right to the citizens of all free governments,” 
specifically including the “right . . . to pass through or reside in any 
other state, for purposes of trade, agriculture, professional pursuits, 
or otherwise.’’ By this test, the right of education unquestionably was 
a fundamental right—‘‘the first . . . pillar on which our free institu- 





6° Report, op. cit. supra note 65, at 11, col 2. 
774 Wash. C. C. 371, 380-381, Fed. Case 3230 (1823). 
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tions rest.’’ Indeed, it had been conceded to be such by Judge Daggett. 
In summing up, Ellsworth tightened and elaborated his argument: 


The law under consideration forbids a citizen of another state 
from coming here, to pursue education, as all others may do, 
because he has not a legal settlement in the state. It is a crime to feed 
him and teach him. . . . But may not a citizen remove to Ohio and 
there live and act as another citizen may do?.... Can we raisea 
barrier against the people of Massachusetts because they are 
people of Massachusetts? . . .This power of regulating because of 
alienage is virtually a power of exclusion, and in this case is, in 
effect, and was designed so to be . . . the legislature may super- 
intend and regulate private schools . . ., [as it might superintend 
and regulate] all the pursuits of its citizens, but . . . this must be 
done by a general and equal law. Mere birth in another state can- 
not be seized upon, as a ground of distinction, discrimination and 
deprivation. . . . The law must be alike and general, or there is 
an end of equal privileges and immunities. 


If 4th art. sec. 2, means anything, [it secures] to a citizen of New 
York, a right to come here, and remain here, if he offends against 
no general law; he cannot be whipped out, nor carried out of the 
state because he has no legal settlement: he may present the 
shield of the constitution, and as Paul claimed the immunity 
of a Roman citizen, he may claim the immunity of an American 
citizen. . .Neither present nor future poverty can strike out of 
the constitution the word “citizen,” and a “citizen” has a universal 
right, title, and immunity, to a residence, and other fundamental 
rights. So the state may guard itself against thieves from without 
or within, by punishing them for crimes committed in our terri- 
tory, or enacting general laws of prevention—but I deny that it 
can prohibit a “citizen of the United States’ from entering this 
state and remaining in it, because he has offended elsewhere, or 
may offend again. If he has fled from justice, and is demanded, 
under the Constitution, he must be delivered up, but while he 
is here, unoffending, the state cannot drive him out, nor make it 
penal to supply his necessities here: it could, were it not for the 
constitution of the U[nited] States: he is a citizen, and that is his 
protection. . . .Of all, all citizens, I say, they are in their country, 
be they in it where they will; they have one common tie, one 
allegiance, and one citizenship.” 


Closing the argument for the defense, Goddard elaborated” this 
ethical, nationalistic interpretation of American origins and citizen- 
ship. Free Negroes he showed to have been among the “freemen” 
protected both by the Habeas Corpus Act and by the first Charter of 
Connecticut. Textually they were embraced by the provisions of the 
various state Bills of Rights; actually they had been made citizens by 





i. ™ Report, op. cit. supra note 65, at 14. 
72 Id. at 24-34. 
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the Declaration of Independence. ‘The revolution produced a change 
in all free inhabitants of the United States. All the citizens of the 
several states became citizens of the United States. They were subjects 
of Great Britain—they became citizens of the United States from the 
very nature of our government.” 

Nothing since the Declaration had deprived these people of their 
character of citizens. Rather, the Journals of Congress, the speeches 
of the Fathers, and the practice of the revolutionary governments 
revealed a widespread recognition and acceptance of Negro citizen- 
ship. The Constitution had been drafted by these same men against 
this background. When the word “citizen’’ was employed in the 
clauses defining the qualifications of representatives and of the 
president, and in the judiciary article to define jurisdiction and 
“secure the rights of the people generally,” “language is used,” 
Goddard said, ‘‘which is broad enough to extend to all—to cover all.”’ 
This fact, moreover, was determinative. Since the Fathers obviously 
had not thought in terms of color, who could say that a colored man 
might not “go into the courts of the United States to seek justice in 
any of the cases there provided for’? Yet “if he go... , unless it is 
alleged on the face of the writ that he is a citizen of some state, accord- 
ing to the established doctrine, . . . his case will be dismissed. He is 
then a citizen of the United States.’’” 

In short, since the word “citizen”? was unrestricted by the adjec- 
tives of race and color, and since the ideals of the Revolution and the 
Fathers were at odds with such restrictions, hermeneutics combined 
with history and ethics to support claims of Negro citizenship in the 
states. And Americans, all Americans, had first of all a state citizen- 
ship, and by reason of that state citizenship a national citizenship, 
the rights of which were secured by the Federal Constitution. Among 
the most important and “fundamental” of these rights were those of 
education, of ingress and egress, and of an economic opportunity for 
migrant citizens equal to that which the state secured to its own 
citizens in like situations. Virtually every state constitution in addi- 
tion to securing the great natural rights, the “rights of human nature,”’ 
specifically secured the rights of conscience, of education, and of 
religion. It was therefore presumed that the comity clause also guar- 
anteed and incorporated these rights by reference, thus in effect 
nationalizing them and constituting a sort of secondary bulwark. 
These last presumptions, it must be added, were as yet scarcely 
explicit. Talk was still of federally secured privileges of state citizen- 
ship rather than of the constitutional rights of national citizens as 





% Report, op. cit. supra note 65, at 30. 
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such.”* Nevertheless, the concept of national citizenship was clearly 
held.”* Moreover, this concept was linked on the one hand with a 
belief that natural and fundamental rights were universally bestowed 
and on the other with the fact that Connecticut-born Negro children 
unquestionably were free to enjoy the educational privileges which 
were forbidden to children of their race from outside. In view of the 
historical evidences of Negro citizenship and with the comity clause 
reading simply “‘citizens of each state shall be entitled to all the privi- 
leges and immunities of citizens in the several states,”’ it can be seen 
that the Ellsworth-Goddard arguments contributed powerfully to 
expanding the comity clause. Through this expansion, moreover, 
the potential content of American or national citizenship was ex- 
tended by embodying therein important elements of the ideal of 
racial equality. 

Today, the reasons why the Supreme Court of Errors of Connecti- 
cut in 1834 hesitated to accept these contentions are obvious. Miss 
Crandall’s conviction was reversed,” yet the court’s reversal frankly 
avoided the constitutional question, resting instead on insufficiency 
of the indictment. (Years later, however, an opinion” revealed that 
several judges had been favorably disposed toward the constitutional 
views of Ellsworth and Goddard.) ‘The nature and importance’”’ of 
the question, ‘the peculiar difficulties . . . attending the construction” 


of the comity clause, “the magnitude of . . . interests at stake, the 
excitement which always attends . . . agitation . . . connected with the 
interest of one class and the liberties of another . . ., the jealousies . . . 


the expectations . . .”—all these, the court thought, signalled caution. 
Some of these questions, of course, would not finally be decided for a 
century, and indeed, some are still left undecided in the recent case 
of Edwards v. California.”® 

Despite the claims of Ellsworth and Goddard, the question was 
not simply one of the rights of migrants and free Negroes. As able 





™ REPORT, op. cit. supra note 65, at 31, 32. 

% Td. at 28, 30. 

7% Crandall v. State, 10 Conn. 339 (1834). 

77 Opinion of the Judges, 32 Conn. 565, footnote (1865); 4 CaTTERALL, Ju- 
ion). Cases CoNCERNING AMERICAN SLAVERY AND THE NEGRO 415-416 (1926- 

78 314 U.S. 160 (1941). Voiding a California law designed to keep out indigents 
from other states, the Court, speaking through Byrnes, J., elected to employ the 
commerce clause; only the concurring minority (Douglas, Black, Murphy and 
Jackson) held the right of free movement to be a right of national citizenship 
secured by the privileges and immunities clause of the Fourteenth Amendment; 
Jackson, J., noted, ‘This Court . . . has always hesitated to give any real meaning 
to [this clause] lest it improvidently give too much.” Earlier cases are reviewed 
in Bowman, The United States Citizen’s Privilege of State Residence, 10 B.U.L. 
Rev. 459 (1930). 
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opposing counsel made clear, it was fundamentally one of how and 
where (granting these nationalist-abolitionist premises) a line might 
be drawn that would preserve the state’s police powers. The issues 
raised in the Crandall case were not only those of the great slavery 
cases which finally culminated in the Dred Scott decision. They were 
also those which were to be raised again in the Slaughter-House cases 
after amendment of the constitution had expressly incorporated—or 
so former abolitionists and Free Soilers believed—the nationalist- 
racial-egalitarian interpretations and premises which extended back 
thirty years to the Crandall case arguments. 

Viewed from this standpoint, the importance of the Elisworth- 
Goddard arguments can hardly be exaggerated. They mark the first 
comprehensive crystallization of abolitionist constitutional theory. 
They reveal this theory as based on broad natural rights premises 
and on an ethical interpretation of American origins and history. 
Four ideas—or ideals—are seen to have been central and interrelated: 
the ideal of human equality, the ideal of a general and equal law, the 
ideal of reciprocal protection and allegiance, and the ideal of reason 
and substantiality as the true bases for the necessary discrimina- 
tions and classifications by government. Race as a standard breached 
every one of these ideals, as did color. It breached them, moreover, 
absolutely and wholly irrespective of their then relation to the comi- 
ty clause. 

As skillful lawyers familiar with limits and precedents, Ellsworth 
and Goddard took great pains to keep their main argument narrowly 
phrased, to claim for free Negroes of other states only those rights 
granted to the free Negroes of Connecticut.’ Yet the sweeping natu- 
ral rights premises which were the cornerstones of the abolitionist 
indictment were not to be readily confined by such limits. Potentially, 
as opposing counsel stressed, slaves as well as free Negroes were their 
beneficiaries. 

In retrospect, therefore, the special significance of the Ellsworth- 
Goddard argument lies first of all in its exploratory character, in its 
preliminary framing of constitutional issues, and in its being based 
on a fact situation that fell squarely within Justice Washington’s 
dictum in Corfield v. Coryell, once Negro citizenship was admitted 
or assumed. It lies secondly in its sound perception that race, color, 
and out-of-state birth were impracticable and improper grounds for 
alienage in a federal system. It lies finally in the perception and argu- 
ment that this was doubly true in a federal system whose fundamental 
law included a supremacy, a comity, and an interstate commerce 





7” E.g. see Report op. cit. supra note 65, at 33. 





















































WISCONSIN LAW REVIEW [Vol. 1950 





506 


clause; whose national origins were universally identified with a 
Declaration that “all men are created equal’”’ and are “endowed’’ 
with the “right’’ of “liberty,” and that governments, instituted for 
protection, rest upon the ‘‘consent of the governed.”’ 

By sheer force of its own circumstances and the crystallizing na- 
tional conscience as much as by the power of the arguments, the 
Crandall case emerges as one of the great “lost cases’ of American 
history. It figured prominently in abolitionist writings throughout 
the thirties. Even though plans for an appeal to the Supreme Court 
of the United States failed to materialize,®° the propaganda value of 
the case remained immense. In the spring of 1835, Judge William Jay, 
abolitionist son of the first Chief Justice and one of the founders and 
vice presidents of the American Anti-Slavery Society, devoted fifteen 
pages of his Inquiry into the Character and Tendency of the Coloniza- 
tion and Anti-Slavery Societies* to a slashing attack on Judge Dag- 
gett’s decision. 

CoNCLUSION 


Though much remains to be investigated, it already is clear that 
as early as 1834-1835, more than twenty years before Bingham’s three 
speeches of the fifties or expression of Chief Justice Taney’s counter 
views in the case of Dred Scott, lawyers and leaders of the newly 
organized American Anti-Slavery Society formulated and publicized 
a system of constitutional protection for the rights of free Negroes 
and mulattoes. This system was based, not merely in part, but ex- 
clusively on the same three clauses and concepts which in 1866 were 
to find their way into Section One! The original and immediate 
concern, it is to be noted, was with the rights of the free Negro and 
with his rights, not in the South, but in the North—in the home states 
of Connecticut and Ohio. The rights asserted, moreover, were those 
of free migration, education, and residence, of liberty to pursue the 
common callings, acquire homes, and enjoy the bounties and pro- 
tections of government generally; these are the very rights which 
the courts in recent years have enforced more vigorously in race 
discrimination cases. * 





80 See New ENGLAND ANTI-SLAvery Society, Seconp ANNUAL Report 14-16 
(1834). It is interesting to fgoetate on what might have been the course of 
history had the question of free Negro citizenship been squarely presented to 
the Court in 1834 in a case involving the right of education. 

The Ellsworth-Goddard arguments were of course thoroughly rehashed at the 
time of the Dred Scott case, 19 How. 393 (U.S. 1857) ; see 32 Conn. 565, footnote, 
quoting letter of Williams, C. J., to Bissell, J. 

81 Reprinted in Jay, MIscELLANEOUS WRITINGS ON SLAVERY 36 (1853). 

82 See, in addition to the Shelley, Screws, and Allwright cases cited supra note 
3, Sipuel v. Board of Regents, 332 U.S. 631 (1948); Morgan v. Virginia, 328 
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The challenging questions now, of course, are the bearing and in- 
fluence of this early tripartite system on the one evolved thirty years 
later by the Joint Committee. Restating the matter, what signifi- 
cance, if any, attaches to the fact that the early abolitionists grounded 
their constitutional case on the very forms that Bingham ultimately 
and by great persistence persuaded his uncertain colleagues to adopt 
in 1866? The problem obviously turns in part on the representative- 
ness of the materials we have just examined. Were these Ellsworth- 
Goddard and Olcott Committee arguments simply isolated instances? 
Or were they the very core and refrain of the theory that Weld and 
the “Twelve” and the “Seventy” broadcast by pamphlet and re- 
vival? Did this recurrent overlapping three clause system remain 
merely the product of peculiar fact situations in Ohio and Connecti- 
cut? Or did it in time become a kind of rhetorical shorthand for a lay 
constitutional theory of great practical consequence? f 





U.S. 373 (1946) ; Steele v. Louisville and Nashville R.R. Co., 323 U.S. 192 (1944); 
James v. Marinship Corp., 25 Cal.2d 721 (1944); and the useful summaries of 
race law developments: Berger, The Supreme Court and Group Discrimination 
Since 1987, 49 Cox. L. Rev. 201 (1949); Waite, The Negro in the Supreme Court, 
30 MINN. L. Rev. 219 (1946). 

t Evidence pointing toward the latter series of alternatives will be reviewed 
in the July, 1950 issue. This second article will cover “‘constitutionalization” of 
the immediatists’ higher law argument, as well as the role of the Weld-Birney 
group and its followers in propagating the comity clause—due process—equal 
protection phraseology. 

Subsequent growth and spread of this primitive system of constitutional right 
and its transformation, 1838-1866, into a theory of paramount national citizen- 
ship and power is being developed by Dr. Jacobus ten Broek of the University 
of California in a separate monograph. 











THE 1949 REVISION OF THE WISCONSIN CODE OF 
CRIMINAL PROCEDURE 


Wii A. PLatz 
(Continued from the March Issue) 


V. REVISIONS 


There remain to be considered a large number of sections which 
cannot properly be classified as new material since they are primarily 
restatements of the former law. These sections have, however, made 
some important changes. Each change will now be briefly discussed 
and explained. 

Section 354.04. New section 354.04 preserves the substance of old 
section 361.08 which required that a person arrested under a warrant 
be taken before the magistrate. There is added to the new section 
the following sentence: ‘In cases not triable before the magistrate, 
the defendant shall not be required to plead.” 

It has been almost a universal custom, so far as this writer has 
observed, for the magistrate to ask the defendant in such cases 
“whether he pleads guilty or not guilty.’’ Although the proceedings 
are clearly not an “arraignment” in cases where the magistrate has 
no trial jurisdiction, it is customary to refer to them as such. Of 
course, a true arraignment can be held only in a court having trial 
jurisdiction, and where the case is not triable by the magistrate, the 
accused can only be arraigned in a court of record upon an informa- 
tion or indictment. The statute enacts the correct rule. The Wis- 
consin Supreme Court has pointed out that a “plea of guilty’’ taken 
at this stage of the proceedings amounts in legal effect to no more 
than a waiver of preliminary examination." 

Section 354.11. Old section 361.16 required the testimony taken at 
the preliminary examination to be reduced to writing by or under 
the direction of the magistrate and to be signed by the witnesses, but it 
provided further that the omission of the witnesses to sign should 
not invalidate the proceedings or examination. In practice, the 
witnesses have practically never been asked to sign their testimony 
given at such examination. Accordingly, new section 354.11 retains 
the requirement that the testimony be written but omits the re- 
quirement that it be signed by the witnesses. 





81 Stecher v. State, 237 Wis. 587, 591, 297 N.W. 391 (1941). 
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Section 354.16. This section preserves the substance of old section 
361.26, under which a judge of a court of record may admit to bail 
a person who has been committed for a bailable offense. There is 
added to it the following sentence: ‘“The judge may increase or de- 
crease the amount of bail that has been required.’”’ This power is now 
generally exercised by the courts upon proper occasions, and it was 
thought desirable to recognize it in the statutes. 

Section 354.20. This section preserves the substance of old sections 
361.21 through 361.23, relating to holding material witnesses to bail 
and committing them in default thereof. Besides providing that the 
general rule as to the form and conditions of bail bonds applicable 
to persons accused of crime shall apply to bail under this section, 
there is added the further provision: ‘‘His release may be ordered if 
he has been detained for an unreasonable length of time; and the 
court may at any time modify the bail requirement.”’ An additional 
provision for the relief of material witnesses committed in default of 
bail is contained in the revision of section 326.06, relating to deposi- 
tions in criminal proceedings. This authorizes the court upon 
notice to the parties to direct that the witness’ deposition be taken 
and to discharge him after the deposition has been subscribed. It 
was the view of the advisory committee that it was unjust to hold 
a material witness in jail in default of bail while the accused roamed 
the streets a free man because he was able to give bail. The right of 
the state to the witness’ testimony can be amply protected by re- 
quiring the giving of a deposition for use in case his oral testimony 
cannot be obtained at the trial. One tactical disadvantage to the 
state may ensue in that the defense will learn in advance of the trial 
what the testimony of the witness is to be. However, this tactical 
disadvantage is of slight importance when compared with the liberty 
of the witness. 

Section 355.07. The alibi notice law* has been strengthened by 
adding to the requirement that the notice- state particularly the 
place where the defendant claims to have been, the further clause, 
“together with the names and addresses of witnesses to his alibi, if 
known to the defendant.”’ This will aid the district attorney in in- 
vestigating the alleged alibi and thus prevent imposition upon the 
court by the production of perjured testimony. Moreover, if the 
district attorney’s investigation discloses that the alibi is a genuine 





82 Wis. Laws 1949, c. 631 § 241. 
83 It will be remembered that the original alibi notice law, old section 355.085, 
was created by Supreme Court order effective January 1, 1935. The added re- 
quirement was inserted in this bill by Amendment No. 18. 
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one, it may prevent further proceedings against an innocent de- 
fendant. 

Section 355.13. Old section 355.13 required informations to be filed 
during the term in the court having jurisdiction of the offense by 
the district attorney as informant, who must subscribe his name 
thereto. New section 355.13 omits the requirements that the informa- 
tion be filed during the term and in the court having jurisdiction on 
the ground that these provisions are unnecessary. It adds a provision 
that: “In the absence or disability of the district attorney a deputy 
district attorney may sign and file informations, but if there is no 
deputy, an assistant may do so.” Sections 59.45 and 59.46(1) are 
also amended™ to authorize assistant district attorneys to sign in- 
formations, a power they have not previously had. Milwaukee county 
is the only county authorized to have deputy district attorneys, and 
they were authorized under old section 59.46(1) to sign informations 
and indictments. In the other counties, the district attorney was the 
only officer authorized to sign informations, and this led to awkward 
situations when the district attorney was absent from the county 
seat either on vacation or on business. In the more populous counties, 
the court is faced almost daily with accused persons who desire tc 
plead guilty of crimes not triable on the complaint and warrant. 
Some district attorneys have adopted the practice of signing a num- 
ber of blank forms of informations for use in such situations when- 
ever they have to be absent from their offices. Assistant district 
attorneys then fill them up as the occasion requires. It seems more 
respectable to permit the assistant to sign the information with his 
own name. 

Section 355.14(2). It is customary in many counties for the district 
attorney to include a citation of the applicable statute in the charge. 
This prevents the confusion which sometimes occurs when a charge 
is so drawn as to be responsive to the calls of either of two statutes. ® 
Prison, probation and parole authorities also need this information. 
It is no burden on the prosecutor to require him to cite the statute 
under which he is prosecuting, and new section 355.14(2) requires 
this. If the crime is defined by one section and the penalty is pre- 
scribed by another, both should be cited. Federal Rule 7(c) makes a 
like requirement. 

Section 355.24. Old section 355.24 provides that it is sufficient in 
informations for murder “to charge that the accused did wilfully, 
feloniously and of his malice aforethought kill and murder the de- 





* Wis. Laws 1949, c. 631 §§ 239, 240. 
% Stecher v. State, 237 Wis. 587, 589, 297 N.W. 391 (1941). 
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ceased,” and for manslaughter it is sufficient “to charge that the 
accused did feloniously kill and slay the deceased.’’ Federal Form 
1** authorizes a charge of murder in the first degree in the following 
words: “John Doe with premeditation and by means of shooting 
murdered John Roe.”’ New section 355.24 makes it sufficient in an 
indictment or information for murder “‘to charge that the defendant 
did feloniously and with premeditation murder the deceased”’ and 
for manslaughter “to charge that the defendant did feloniously slay 
the deceased.’”’ The words “with premeditation’ are more easily 
understood than the old form, “of his malice aforethought.”” The 
expressions ‘‘kill and murder” and “kill and slay’’ in the old form are 
tautological. A single verb is sufficient, and by using ‘‘murder” when 
charging that crime and “slay’’ when charging manslaughter, it is 
immediately apparent which crime is charged. The word “wilfully” 
is omitted from the prescribed form for charging murder on the 
ground that it is included within the expression “with premedita- 
tion.’’ Perhaps the word “feloniously’’ might also have been omitted, 
as in the federal form above quoted, but the use of that word in 
charging felonies is so common and accepted that no reason was 
seen for striking it out. In some states the necessity for charging 
felonies to have been committed ‘feloniously’”’ has been abolished 
by statute.*’ Omission of the word could hardly constitute reversible 
error in Wisconsin in view of section 355.14(3) and the liberal right 
to amend given by section 357.14. 

Section 355.31. Old section 355.31 made it possible to lump to- 
gether in a single charge all acts of larceny of money or property 
belonging to the same owner committed pursuant to a single intent 
and design or in execution of a common fraudulent scheme, and, in 
cases of embezzlement or larceny by bailee, all thefts or misappro- 
priations of money or property belonging to the same owner. This is 
preserved in new section 355.31, and the same rule is extended to 
cover cases of obtaining money or property by false personation or 
false pretenses or by means of a confidence game. The old statute 
was declaratory of the common law relating to larceny and embezzle- 
ment. The reason for it applies equally to false personation and pre- 
tenses and the use of a confidence game. For example, a person who 
comes into the possession of another’s department store charge plate 
may, over a period of time, obtain three or four hundred dollars 
worth of merchandise, each article of which is worth only a few 
dollars. It ought to be possible to charge that person with all of the 





% Ruites Crim. Proc. U.S. Dist. Courts, Appendix of Forms. 
87 31 C. J. 700; 42 C.J.S. 1029. 
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acts of obtaining by false pretenses in a single count rather than 
breaking the charge up into ten or twenty counts, although tech- 
nically each act of obtaining property is a separate offense. Under 
the new statute that may be done. 

Section 356.01. New section 356.01 brings together all of the pro- 
visions relating to the venue of criminal trials. The only substantial 
change enacted is new subsection (10) which provides that ‘where 
several acts are requisite to the commission of a crime, it may be 
prosecuted in any county in which any of such acts occurred.’’ Under 
the old law, it would appear that a crime committed by a series of 
acts must ordinarily be prosecuted in the county in which the crime 
came to its final fruition.** The new subsection is taken almost ver- 
batim from section 242 of the American Law Institute Code of 
Criminal Procedure. 

Section 356.03. New section 356.03 retains most of the substance 
of old sections 356.03 and 356.08 relating to changes of venue and 
disqualification of the presiding judge by interest or upon affidavit of 
prejudice. Subsection (1) requires the defendant to move for a change 
of venue on account of prejudice of the judge within 20 days after his 
arraignment and before his case is called for trial. The time of making 
such motion may be extended for cause, but not more than ten days 
in all, and only one such motion may be allowed. The provision for 
changing the place of trial because of the prejudice of the judge is 
abolished, and it is provided that in all such cases another judge 
shall be called in. Actually, under the old law, the venue was seldom 
changed to another county because of the prejudice of the judge. 
New subsection (2) requires the defendant to move for a different 
presiding judge within 20 days after a mistrial or after the granting of 
a new trial. New subsection (3) preserves the right to a change of 
venue to an adjoining county because of prejudice of the community 
but limits this right to felony cases. Changes of venue because cf 
community prejudice are quite rare, and it seems absurd to extend 
the right to defendants charged with mere misdemeanors. It is highly 
unlikely that a misdemeanor charge could arouse such community 
prejudice as to warrant all the trouble and expense of trying the case 
in an adjoining county. 

Section 357.01. New section 357.01, modeled largely upon Federal 
Rule 23, preserves the substance of old section 357.01 relating to 
waiver of jury trial and trial by a jury of less than twelve. The origi- 
nal bill required only the approval of the court for a complete waiver 
of jury trial. Amendment 58. added a further requirement that the 


88 See State ex. rel. Arthur v. Proctor, 255 Wis. 355, 38 N.W.2d 505 (1949). 
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state consent. The new statute is in accord with the federal constitu- 
tional rule.*® 

New subsection (3) adds the following requirement: “In a case 
tried without a jury the court shall make a general finding and may 
in addition find the facts specially.””*° This means that the court is 
required to make a general finding of guilty or not guilty and may in 
addition, at its discretion, make special findings of fact. Under the 
federal rule,” the court is required to make special findings of fact 
if requested to do so by either party. 

Section 357.05. New section 357.05 preserves the substance of the 
alternate juror law, old section 357.065. The old law was limited to 
homicide cases, but it is not only in such cases that protracted trials 
sometimes occur. The reason for having alternate jurors applies 
equally to any trial which is likely to be protracted. Accordingly, the 
new statute does not contain such a limitation, and it is now lawful 
to call one or two alternate jurors in any criminal trial which is 
likely to be protracted. 

Section 357.16. New section 357.16, relating to disregarding vari- 
ances which are not material to the merits of the action and allow- 
ing amendment in such cases, preserves the substance of old section 
357.16. The following sentence is added in new section 357.16(1): 
“After verdict the pleading shall be deemed amended to conform to 
the proof if no objection based on such variance was timely raised 
upon the trial.’”’ This sentence enacts the rule laid down by the Wis- 
consin Supreme Court in State v. Carroll and Anderson v. State.* 

Section 357.20. New section 357.20 preserves in substance the 
jurisdiction of county courts to sentence on pleas of guilty (adding 
also nolo contendere) in cases not punishable by more than five years 
in the state prison, as provided in old sections 357.20 to 357.24 in- 
clusive. Much unnecessary language is eliminated from the statute. 
Two substantive changes are made. Any person accused of a crime 
within the limits fixed may request an arraignment in the county 
court. Under the old law this privilege was limited to those com- 
mitted for trial. The second change, which conforms to the actual 





% The United States Supreme Court has ruled that the constitutional right 
of trial by jury cannot be validly waived without the approval of the court and 
the consent of the government. Patton v. United States, 281 U. S. 276 (1930). This 
tule is preserved in FepERAL RULE 23(2). 

%© Compare FepERAL RULE 23(3): “In a case tried without a juy, the court 
- make a general finding and shall in addition on request find the facts spe- 
Ci: ly.” 

% Ibid. 
% 239 Wis. 625, 633, 2 N.W.2d 211, 141 A.L.R. 244 (1942). 
% 221 Wis. 78, 85, 265 N.W. 210 (1936). 
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practice under the old law, is new subsection (7) which provides: 
“This section shall not apply to any county having a court other 
than the circuit court with trial jurisdiction of such crimes.’ The 
reason for this last provision is that where there is a municipal 
court or a county court with special criminal jurisdiction, it is un- 
necessary to proceed under section 357.20 since the municipal or 
county court is practically always in session and available to take 
the plea of guilty in the ordinary course. The plea of nolo contendere 
is added, and provision for rejection of the plea is made in new sub- 
section (4). 

Section 357.25. The substance of old section 357.25, which permits 
a defendant to request an opportunity to plead guilty at any time at 
a regular or special term, is preserved in new section 357.25 with 
the addition of the plea of nolo contendere. This right is extended to 
all defendants, whether in jail or not. A new sentence is added which 
provides: “The defendant may be arraigned by reading to him the 
identical charge stated in the complaint as though it were an informa- 
tion, but the information as so read shall be reduced to writing and 
filed as soon as possible thereafter.”” The purpose of this provision 
is to cover the situation of a person summoned or arrested on a war- 
rant and brought into a court having an upper and a lower branch. 
He is first brought into the lower (or justice court) branch and if he 
signifies a desire to plead guilty to the charge immediately and sub- 
mit to being sentenced, the present statutes require that the district 
attorney go to his office and prepare an information to be filed in 
the upper (or circuit court) branch. This causes considerable delay 
in the proceedings. A practice has grown up in some such courts 
whereby the accused, after being bound over to the upper branch, is 
arraigned by reading to him the charge as stated in the complaint 
as though it were an information, or by having him waive the read- 
ing of the information. Upon his plea of guilty, the court then finds 
him guilty and imposes sentence. However, it is doubtful that this 
procedure is authorized under the old statutes, although it certainly 
is a sensible method of proceeding. The information can be prepared 
and filed as soon as is convenient, but the proceedings need not be 
delayed until such time as the information can be typed and signed. 

Section 357.26. The substance of old section 357.26, relating to 
appointment of counsel for indigent defendants at the expense of the 
county, is preserved, but certain changes are made in the compensa- 
tion of attorneys. The maximum fees are raised from twenty-five 
dollars per day for court appearances and fifteen dollars per day for 
not exceeding five days of preparation to twenty-five dollars per half 
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day in court and fifteen dollars per half day of preparation not ex- 
ceeding five days. The fee for attending at the taking of depositions 
is increased from ten dollars per day to fifteen dollars per half day. 
A provision is inserted for compensating automobile travel at not 
over seven cents a mile. These increases were made necessary, of 
course, by changed economic conditions. Provision is also made for 
reimbursing the attorneys for other necessary expenses which are 
not covered by the old statute. These might include, for example, 
the necessary expenses of the attorney in procuring documentary 
evidence or certified copies. 

Subsection (3) is amended to provide for the appointment of 
counsel upon appeal to the supreme court if the defendant is then 
indigent, even though no counsel was appointed in the trial court. Under 
the old law this was not possible.% Several times in the past, the de- 
fendant exhausted his resources in financing his defense in the trial 
court and had no funds left to pay his attorney on appeal. Improvi- 
dent appeals under this section are precluded by the requirement 
that notice of the application for the appointment be given to the 
district attorney and that the supreme court or the chief justice be 
satisfied that review is sought in good faith and upon reasonable 
grounds (unless the appeal or writ of error is prosecuted by the state). 
New subsection (4) extends the same right to appoint counsel to 
cases of writs of habeas corpus prosecuted by prisoners as was done 
without express statutory authority in the case of State ex rel. Dranko- 
vich v. Murphy.® 

Section 358.04(2). Where a defendant convicted in justice court 
has appealed to the circuit court, he is entitled to a trial de novo. 
If he fails to prosecute his appeal, then under old section 358.04 
(which is preserved in new section 358.04(1)) the circuit court may 
default him on his bail bond, issue process to bring him into court, 
and proceed to sentence him as though he had been convicted in the 
circuit court. New subsection (2) was enacted to provide a simpler 
alternative method of disposing of such default cases. It provides: 
“If the defendant fails to bring the action to trial before the end of 
the term following the one during which his appeal was taken, the 
appeal may be dismissed; [sic] and the judgment of the lower court 
enforced.” 

Section 358.06(1). New section 358.06(1) preserves the substance 
of the former statute relating to motions for new trial. A new sen- 
tence is added: “If the trial judge is disabled or no longer in office, 





* State v. Tyler, 238 Wis. 589, 300 N.W. 754 (1941). 
% 248 Wis. 433, 22 N.W.2d 540 (1946). 














WISCONSIN LAW REVIEW [Vol. 1950 





516 


his successor or another judge may hear and determine the motion.” 
There was considerable doubt among the trial judges of the state as 
to whether a judge other than the one who presided at the trial 
could decide a motion for a new trial. It was thought desirable to 
settle the question by statute in favor of the right of a different 
judge to hear and determine the motion. Unquestionably the judge 
who presided at the trial is in the best position to determine such a 
motion, but if he is unable to hear the motion, it must be heard by 
another judge or the party is deprived entirely of his remedy. 

Section 358.08(3). Old sections 358.08 through 358.10 provide for 
the trial court reporting to the supreme court questions of law which 
in the opinion of the judge are so important or doubtful as to require 
the decision of the supreme court. Old section 358.10 seemed to re- 
quire that if the supreme court decided the question of law against 
the defendant it should render judgment and impose sentence upon 
him. Actually, that was never done (at least in recent times) ; instead, 
the answers to the questions were certified back to the trial court 
which then proceeded to enter judgment in accordance therewith. 
The new statute, section 358.08(3), provides in part: “‘After the case 
is remanded by the supreme court, the trial court shall render such 
judgment or make such order thereon as law and justice require.” 

Section 358.115. Old section 358.11, relating among other things 
to bills of exceptions, provided that they might be “served, noticed, 
and settled in the manner and within the time . . . provided by law 
in civil cases. . . .’” The time for service of the proposed bill of excep- 
tions in a civil case is ninety days after service of written notice of 
entry of judgment (unless the time is extended for cause). But in 
criminal cases it is not customary to serve a written notice of entry 
of judgment. The defendant gets all the notice to which he is entitled 
when he stands before the bar of justice and receives his sentence 
orally from the judge. So under the old statute the time within 
which the proposed bill of exceptions must be served never com- 
menced to run.” The time for appeal in criminal cases is one year 
after the entry of the order or judgment appealed from.%* Accord- 
ingly, it is provided in new section 358.115: “The laws relating to 
serving, settling and signing bills of exception in civil actions shall 
apply in criminal cases, but the time for serving a proposed bill of 
exceptions shall be one year from the time sentence is imposed.” 

Section 358.12. This section, under which the state may have a 





% Wis. Srat. (1947) § 270.47. 
97 State v. Raines, 253 Wis. 143, 33 N.W.2d 266 (1948). 
% Wis. Star. (1947) § 358.13. 
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writ of error to review adverse orders and judgments, is brought up 
to date without change of substance. Until 1909, the state had no 
right to a review by the supreme court in any criminal case. In that 
year the legislature authorized the issuance of writs of error to re- 
view final judgments adverse to the state made before jeopardy had 
attached, but not in any case where there had been a verdict in 
favor of the defendant.*® In 1911 the legislature amended the law by 
creating what in substance became old section 358.12(1) to (6).! 
Briefly, the first three subsections covered adverse judgments and 
orders made prior to jeopardy, and the last three covered orders and 
judgments made after trial and after waiver of jeopardy. In 1941 the 
legislature enacted subsections (7) and (8) of the old law under 
which the state has as complete a right of review as the defendant, 
although under subsection (8) the permission of the presiding judge 
is required.’ Old section 358.12 is set out in full in the footnote.’ 

In the present revision, old subsections (1) and (2) are omitted for 
the reasons: (a) that demurrers, motions to quash, and special pleas 
in abatement and in bar have been abolished'® and (b) that any 
orders adverse to the state made on motion of the defendant under 
new section 355.09 are included in the expression, “final order or 





99 Wis. Laws 1909, c. 224 creating § 4724a. 

100 Wis. Laws 1911, c. 187 amending § 4724a. 

101 Wis. Laws 1941, c. 306. Old subsection (8) was taken almost verbatim from 
Conn. Rev. Gen. Start. § 6494 (1930), the validity of which had been sustained 
by the United States Supreme Court. Palko v. Connecticut, 302 U.S. 319 (1937). 
The validity of subsection (8) was sustained in the first case to arise under it. 
State v. Witte, 243 Wis. 423, 10 N.W.2d 117 (1943). See also State v. Evjue, 
254 Wis. 581, 584-587, 37 N.W.2d 50. er | 

102 358.12 State may appeal. A writ of error may be taken by and on behalf 
of the state in poe tar | cases: 

(1) From an order or judgment quashing, setting aside, or sustaining a de- 

murrer to any indictment or information, or any count thereof. 

(2) From an order or judgment sustaining a plea in abatement or a special 

plea in bar made or rendered, before jeopardy has attached. 

(3) From any final order or judgment, adverse to the state, made or rendered 

before jeopardy has attached. 

(4) From an order granting a new trial. 

(5) From an order in arrest of judgment. 

(6) From an order or judgment of conviction upon a record containing rul- 

ings adverse to the state, in every case where the defendant prosecutes a 

writ of error. In every such case the whole record shall be carried before the 

supreme court and the case treated and presented as in cases of cross oeces 
in civil actions, and all questions of law thus presented shall be decided by 
the supreme court. 

(7) From a judgment and sentence of a trial court rendering a sentence not 

authorized by law. 

(8) From rulings and decisions adverse to the state upon all questions of 

law arising on the trial, with the permission of the presiding judge, in the 

same manner and to the same effect as if taken by the defendant. 

103 New § 355.09, supra pp. 46-48. 

















518 WISCONSIN LAW REVIEW [Vol. 1950 


judgment adverse to the state made before jeopardy has attached 
or after waiver thereof’’ in new section 358.12(1)(a). Old subsection 
(4) is preserved in new subsection (1)(b). Old subsection (5), relating 
to orders in arrest of judgment, is omitted because such orders are 
obsolete in this state in view of the liberal right to amend criminal 
pleadings.'“ If any court should mistakenly make an order in arrest 
of judgment, the state’s right to review would be sufficiently pro- 
tected by new subsection (1)(a). Old subsection (7) relating to er- 
roneous sentences is preserved in new subsection (1)(c) with orders 
of probation added. 

Old subsection (8) is revised and preserved in new subsection 
(1)(d). The revision makes it clear that there must be a “judgment 
adverse to the state’’ as held by the supreme court in State v. Flan- 
agan.‘% To avoid misunderstanding, it is provided that a judgment 
acquitting a defendant of all or part of the charge shall be deemed 
adverse to the state.!% 

The substance of old subsection (6) is preserved in new subsection 
(2), but instead of requiring the state to seek a cross-writ of error or 
to take a cross-appeal, the civil practice of making a motion to re- 
view is adopted. 

New section 358.12 provides: 

358.12 State’s appeal (1) A writ of error or appeal may be 
taken by the state from any: 

(a) Final order or judgment adverse to the state made before 
jeopardy has attached or after waiver thereof; 

(b) Order granting a new trial; 

(c) Judgment and sentence or order of probation not author- 
ized by law; 

(d) Judgment adverse to the state, upon questions of law 
arising upon the trial, with the permission of the trial judge, in 
the same manner and with the same effect as if taken by the 
defendant. A judgment acquitting the defendant of all or part 
of the charge shall be deemed adverse to the state. 


(2) Whenever the defendant appeals or prosecutes a writ of 
error, the state may move to review rulings of which it com- 
plains, in the manner provided by section 274.12. 


Section 359.02. Old section 359.02 relating to certificates of con- 
viction is retained in substance, but there is added a further re- 
quirement that the certificate cite the statute under which the 
» Wis. Srar. (1949) § 357.16 discussed supra. 


106 249 Wis. 521, 25 N.W.2d 111 (1946). 


10 Cf. Palko v. Connecticut, 302 U.S. 319 (1937) where the state had appealed 
from a judgment convicting the defendant of second-degree murder and there- 
after on a retrial he was convicted of first-degree murder. 
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prosecution was brought. As pointed out above in the discussion of 
new section 355.14(2), this information is required by prison and 
parole authorities. Under the old law, if the statute was not cited 
in the certificate of conviction it was necessary for the prison record 
clerk to write to the clerk of court to obtain it. Since it is now re- 
quired that the statute section be pleaded in the criminal charge, 
its inclusion in the certificate of conviction will be virtually auto- 
matic. 

Section 359.052(4). Under old section 359.052(5) it was the duty 
of the superintendent of the home for women, upon being notified 
that a woman had been sentenced to the home, to send a woman 
employee of the home to fetch the prisoner, her expenses to be paid 
by the county of conviction. The home does not have sufficient 
personnel to do this, and it has never been the practice, so far as the 
writer knows, for the home to send an employee after the prisoner. 
Accordingly, new subsection (4), which supersedes old subsection 
(5), provides: 

Whenever any woman is sentenced to the home for women 


the sheriff shall assign a woman deputy to execute the commit- 
ment. She shall receive the same fee as is provided for the sheriff. 


Section 359.07. This section which relates to sentences to the state 
prison has been revised by striking out certain provisions of the old 
statute which duplicated material already covered in section 359.05. 
The provision that the sentence should not run while the convict’s 
“case is pending in the supreme court upon writ of error or other- 
wise,” is stricken for the reason that if the convict is in prison, his 
term ought to run notwithstanding the pendency of appellate pro- 
ceedings. If he is not in prison, the case is sufficiently covered by the 
words “at large on bail.’”” There is also added express authority to 
make any new sentence consecutive to one already being served. The 
old statute authorized the court to impose consecutive sentences 
“when any person is convicted of more than one offense at the same 
time.’’ But no express provision was made for consecutive sentences 
in those cases where prisoners who had previously been sentenced 
were taken from the prison to stand trial on other charges pending 
against them, as often happens. 

Section 360.01(&). Old section 360.01(5) provided that the criminal 
trial jurisdiction of justices of the peace extended to all charges for 
which the penalty did not exceed six months imprisonment in the 
county jail or a fine of $100 or both. The new law increases this 
jurisdiction to include crimes punishable by a fine up to $200. This 
will bring within the trial jurisdiction of justices of the peace a great 
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many additional crimes of a minor character which do not require 
trial in courts of record. 

Section 360.06. The old law required the justice of the peace, on 
the return of the warrant with the accused, to “proceed to hear, try 
and determine the cause within one day unless continued for cause.” 
Even in justice court it may be impossible to complete a trial within 
one day, and therefore the new law omits that requirement. 

Section 360.09. The old statute required arraignment in justice 
court trials on the charge “as stated in the warrant of arrest.’? New 
section 360.09 provides that the accused shall be arraigned on the 
charge stated “in the warrant or complaint,’’ since in those cases 
where the prosecution is commenced by the issuance of a summons 
instead of a warrant, it would be impossible to comply with the old 
statute. 

Section 360.11. Old section 360.11 required the court to convict 
the defendant if he “shall plead guilty to such charge.’’ New section 
360.11 adds the plea of nolo contendere. Elsewhere in this revision!” 
where the plea of nolo contendere in courts of record is recognized, 
the right of the court to reject the plea and require the defendant to 
plead guilty or not guilty is preserved.’°* But it was the opinion of 
the advisory committee that in justice courts the defendant should 
have an absolute right to plead nolo contendere and that it should 
not be within the discretion of the justice to reject the plea. Accord- 
ingly, sections 360.09 and 360.11 are revised to include the plea of 
nolo contendere without authorizing the court to reject it. 

Section 360.12. Old section 360.13 relating to jury trials in justice 
court provided that if the complainant or accused neglected to 
exercise his right to strike names from the jury list, the court should 
direct some suitable disinterested person to do so. Old sections 
360.12 and 360.13 are consolidated into new section 360.12 in which 
it is provided, among other things, that if either party neglects to 
exercise his strikes, the justice shall do so for him. There seems to 
be no occasion to require a bystander to perform this service. 

Section 360.21. Old section 360.21 required the justice, upon the 
conviction of the defendant, to render judgment and inflict punish- 
ment either by fine or by imprisonment as the nature of the case 
may require. New section 360.21 provides: “If the defendant is 
found guilty, the justice shall render judgment according to law and 
shall issue a commitment or order as may be required.’’ The reason 





107 Wis. Strat. (1949) §§ 353.01, 357.20(4). 


108 Brozosky v. State, 197 Wis. 446, 452, 222 N.W. 311 (1928); State v. Suick, 
195 Wis. 175, 177, 217 N.W. 743 (1928). 
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for the insertion of the words “or order’’ is that since 1947 justices 
of the peace and other courts not of record have had jurisdiction to 
place on probation defendants convicted of misdemeanors.'®® 

Section 362.11. Old section 362.11 provided that a person aggrieved 
by an order requiring him to give security to keep the peace might 
appeal to the circuit court “on giving the security required.” In 
other words, if the defendant was unable to give such security and 
was committed to the county jail in default thereof, he could not 
appeal to the circuit court. To the advisory committee this seemed 
an unjust requirement. If the defendant is committed in default of 
giving security, he should not thereby be deprived of his right to 
appeal to the circuit court. Accordingly, new section 362.11 makes 
no such requirement but provides: 


A person so required to give security for his behavior may 
appeal to the circuit court. The appeal shall not stay the order. 


Section 2.04. Old section 2.04 provided that the counties on the 
westerly shore of Lake Michigan should have jurisdiction in common 
of all offenses committed on that part of the lake which lies within 
the limits of this state, and provided likewise for the counties on 
the shores of Green Bay, on the southerly shore of Lake Superior, 
on the easterly shore of the Mississippi River, and on the easterly 
shore of the St. Croix River. In each case, the jurisdiction of the 
counties abounding on the said bodies of water was limited to of- 
fenses committed on the Wisconsin side of the interstate boundary 
line. But under Article IX, section 1, of the Wisconsin Constitution, 
the state has concurrent jurisdiction with its neighboring states over 
the entire expanse of the boundary waters, including the Mississippi 
and St. Croix Rivers, Lake Superior, Green Bay and Lake Mich- 
igan."° So, although the jurisdiction of the state extends across the 
full width of the boundary waters, the jurisdiction of the abounding 
counties extended only to the interstate boundary line somewhere 
near the middle of the bodies of water mentioned. To make the 
jurisdiction of the counties co-extensive with that of the state over 
crimes committed upon boundary waters, section 2.04 was revised. 
A single example will suffice to show the nature of the changes. 
New section 2.04 provides in part: ‘The counties now or hereafter 





10° Wis. Laws 1947, c. 477 § 6, revising § 57.04(1). 


1° This provision is expressly authorized by section 3 of the Wisconsin En- 
ABLING Act, R.S. 1849, p. 790. Similar provisions apply to most, if not all, of the 
rivers and lakes forming interstate boundaries in the United States. 37 Ops. 
Art’y Gen. 570 (Wis. 1948). 
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organized upon the westerly shore of Lake Michigan shall have 
jurisdiction in common of all offenses committed on said lake. . . .” 


VI. ConcLusion 


It will be apparent to the reader that a very large number of 
changes, some of major importance and some relating to mere de- 
tails, have been accomplished by the 1949 revision of the criminal 
practice chapters. It is the hope of the writer that he has not over- 
looked anything in the new statutes worthy of mention in this article. 

It may be that difficulties of application will arise under the re- 
vised procedure. If this proves to be the case, application may be 
made to future legislatures for such amendments as experience shows 
are necessary. However, it is the hope of the advisory committee that 
its labors have produced a basically sound, modern, and workable 
code of criminal procedure. 














LEGISLATION AND CHANGE} 


DANIEL J. Dyxstra* 


The legal profession has throughout the past century shown con- 
siderable inventive genius and much ingenuity in creating and 
establishing new forms of business enterprise, new instruments to 
aid commercial transactions, and new patterns of financial reorgani- 
zation. It is none the less true, however, that outside this general 
framework of legal activity the average lawyer has remained tradi- 
tionally conservative,! clinging to that which is and fearing that 
which seeks to be. It is perhaps natural that this should be so. The 
practitioner, concerned as he is primarily with problems of individual 
clients and compelled by necessity to secure immediate results, 
views social, political, economic changes as making more uncertain, 
and thus more unpredictable, that which is already difficult to as- 
certain. Trained to look to the past to find his guides to the present 
and the future, he sees new laws, new regulations, new administrative 
directives obliterating the guideposts which he has come to hold 
dear and sacred. 

Because this is true lawyers as a class have vigorously fought 
much of the regulatory legislation of the past several decades and 
have been frequently allied with the opposition in the battles to 
secure major social and economic reforms.? Today, also, many fol- 
lowers of the legal profession are genuinely alarmed by the pro- 
posals that have been made by the current administration, and 
their voices are therefore among the loudest and most persistent of 

t This article is the result of a study made ible by a grant from the Wis- 
consin Communities Studies Fund established by the Rockefeller Foundation. 
It also forms part of a —— of research in legal economic history 
ene A — ely of Wisconsin Law School under the supervision of 

rotessor lular urst. 

* Associate Professor of Law, University of Utah Law School; B.S. (1938) 


River Falls State Teachers College; LL.B. (1948) University of Wisconsin; 

Rockefeller Research Fellow, University of Wisconsin Law School 1947-48. 
1¥For an interesting discussion of the general conservative outlook of the 

legal profession, see Bodenheimer, The Inherent Conservatism of the Legal Pro- 

fession, 23 Inv. L. J. 221 (1948). 

2 Some time prior to his ascendancy to the Supreme Court, Justice Jackson 

wrote: 





te: . 

The effort of the law to extend its function and to reduce the area of 
economic or social anarchy and lawless irresponsibility has always met 
the opposition of the average lawyer. He has never adapted himself to the 
administrative method. In spite of abstract reverence for law and order he 
fears extension of the field of law. He thinks of his Constitution, not as a 
source of power to advance the general welfare, but only as a document of 
limitation. Jackson, The Bar and the New Deal, 21 A.B.A.J. 93, 95 (1935). 
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those who are crying statism, socialism, radicalism, and bureaucracy 
in their efforts to castigate the activities of those who are seeking 
to steer the course of the “fair deal.” 

It is far from the intent of this article to contend that these criti- 
cisms are without merit. In fact it is readily conceded that many of 
the abler spokesmen of the legal profession are capably condemning 
that which needs condemnation and are by the logic of their argu- 
ments focusing attention on certain dangers of which all citizens 
should be aware. Not all current criticism has been, however, of 
such high caliber. Much of it has ignored facts and has consisted of 
nothing but empty phrases which have been neither analytical nor 
effective. Worse still, from a selfish standpoint, it has not enhanced 
the prestige of the legal profession but has frequently provided 
further ammunition for those who would classify most attorneys as 
the tools of special interests.’ 

With this thought in mind, it is the purpose of this article to take 
a look at a specific field of legislative development to show that much 
of the governmental regulation and supervision which arose in that 
field did not result from the ambitions and desires of men who sought 
regulation for the sake of regulation. To the contrary, this increased 
control was necessitated by the maturing economic and social forces 
which made and are making for an increasingly interdependent so- 
ciety. It is hoped that a specific portrayal such as this purports to 
be will reflect the need for a more careful consideration of these forces 
by both the proponents and opponents of current legislative proposals 
in order that their arguments will reflect an awareness of the com- 
plexity of modern society and will as a consequence be lifted above 
the realm of name calling. 

After the pronouncement of such an ambitious hope, it may come 
as a let-down to observe that the field on which attention will be 
focused will be that of legislation devised to regulate the construction 
and operation of dams. What is more, this study will be confined to 
the measures of this nature passed by the Wisconsin legislature. 
At first blush little relationship may be seen between an analysis 
of this type and the current struggles over proposed social and eco- 
nomic measures. It is submitted, however, that the forces which neces- 
sitated and molded the enactments passed to produce certain controls 





3 It is, perhaps, somewhat of a reflection on the current status of the bar to 
note that one of the last articles written by the late Robert T. Swaine, the chron- 
icler of the famed Cravath firm, was a defense of the profession against the 
accusations of those who castigate the leaders of the bars as the spokesmen and 
puppets of big business. See Swaine, The Impact of Big Business on the Profes- 
ston, 35 A.B.A.J. 89 (1949). 
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over the erection of dams are the same drives which are forcing con- 
sideration of much of the legislation which is causing concern today. 
Without understanding the power and potency of these factors, work- 
ing in a narrower field, it is impossible to appreciate their significance 
in broader areas of operation. 

Because the major era of dam construction occurred in Wisconsin 
shortly after the close of the Civil War period, this construction 
coinciding with the rise of the lumber industry, it is necessary to 
take a brief look at the social economic scene as it existed in the state 
at that time. Although the population of Wisconsin had grown sig- 
nificantly from 1840 to 1870,‘ it was at the latter date only slightly 
over the one million mark, an average of approximately 19 people 
per square mile. Eleven counties had less than 5000 people within 
their boundaries.’ Four of these had less than 1000. In other words, 
there werestill vast areas of unoccupied land, chiefly timber land which, 
while soon to be laid waste, had not as yet heard the ring of the 
woodman’s ax. Even though the number of acres of farm land quad- 
rupled between 1850 and 1870, only one-third of the land of the state 
was by ihe close of the Civil War decade being used for agricultural 
purposes.® The amount of capital invested in manufacturing enter- 
prises increased rapidly after 1850, yet total investments did not 
exceed $75,000,000 by 1870.7 

These facts clearly illustrate that the state had scarcely begun 
to realize its potentialities. It was a frontier society, a comparatively 
simple economy, awaiting the day when its resources would be more 
fully developed to meet its ever-growing needs. 

In such an economy it was possible, or at least so it was thought, 
to permit those who wished to utilize the rivers and streams of the 
state to erect and maintain dams without supervision and control, 
for to do so was merely to encourage the realization of a better destiny. 
If other interests were sometimes trampled upon by those who erected 
the water barriers, and the numerous cases reveal that this was not 
uncommon,® it was unfortunate, but such facts could not be allowed 





4In 1840 the population of the state numbered 30,945. By 1870 it had in- 
creased to 1,054,670. TairTEENTH CENSUs OF THE U. S. Vol. 3 at 1048 (1910). 

5 See NintH Census oF THE U. 8. Vol. on population, Table II, p. 73 (1870). 

6 THIRTEENTH CENSUS OF THE U. S. Vol. VII at 901 (1910). 

7 Tent Census or THE U. S. Vol. II, Table IV, p. 189 (1880). 

8 See for examples: Tewkbury v. Schulenberg, 41 Wis. 584 (1877); Wisconsin 
River Improvement Co. v. Manson, 43 Wis. 255 (1877); Folsom v. Apple River 
Log Driving Co., 41 Wis. 602 (1877); Borchardt v. Wausau Boom Co., 54 Wis. 
107, 11 N.W. 440 (1882); Hackstack v. Keshena Improvement Co., 66 Wis. 439, 
29 N.W. 240 (1886); and Field v. Apple River Log Driving Co., 67 Wis. 569, 
31 N.W. 17 (1887). 
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to halt the conquering of the frontier. Besides, the courts were always 
available; there was no need, according to the prevailing philosophy, 
for the legislature to step in to regulate the clash of economic interests. 

As a result of these factors the number of general statutes in effect 
in 1870 pertaining to the construction of dams was very small. In 
order that the record be complete, however, it is necessary to con- 
sider those that were enacted. The most significant and the best 
known one was the Mill Dam Act. 


This law was enacted by the territorial legislature of 1840 and 
except for the period 1850 to 1857 has remained continuously on the 
statute book.® It typifies the laissez-faire philosophy that dominated 
the economic thinking of the 19th century, for the act was obviously 
designed to promote the erection of sawmills, gristmills, and other 
mills with a minimum amount of legal restriction. Section i of this 
measure permitted any person to erect a water mill and build a dam 
“across any stream that is not navigable.’’ In doing so, he was author- 
ized to flood the land of others without securing their consent, and 
was only required to pay such damages as were found by a jury 
pursuant to an action brought in circuit court under the provisions 
of the act.!° 

Before this measure was made a part of the current Water Power 
Law," no legislative requirements existed for the approval of plans 
for these dams or for the supervision of their construction. Nor did 
the common law impose any special restriction on the manner in 
which such a structure was erected except to allow damages,’ or in 
some instances abatement," if due diligence and care were not used. 
Further, no provisions existed requiring inspection from time to time 
by any governmental authority. The only limitations imposed by 
the Mill Dam Act were one which looked to the mills already in 





® The Mill Dam Act was copied with only slight modification from the Mas- 
sachusetts statutes. See ANNOTATIONS, Wis. Stat. § 3374 (1898). It was first 
enacted into law by the Wisconsin territorial legislature in 1840. See Territorial 
Laws of 1840, No. 48, p. 65. It was repealed and reenacted in 1841, Territorial 
Laws of 1841, No. 9, p. 34, and repealed again in 1849, Wis. Rev. Srar. c. 157, 
§ 1 (1849). In 1857 the Mill Dam act was again reenacted, Wis. Laws 1857, c. 
62; Wis. Rev. Start. c. 56 (1858). It was amended in 1911 when the construction 
of dams under this act was limited to streams not navigable for any purpose 
whatsoever. Wis. Laws 1911, c. 533. This act now appears in Wis. Start. 58 31.31- 
31.34 as part of the Water Power Law. For an excellent discussion of this and 
other acts pertaining to water power in Wisconsin, see Kanneberg, Wisconsin 
Law of Waters, 1946 Wis. L. Rev. 345. 

10 Wis. Srar. c. 146, §§ 3377-3402 (1898). 

1 Wis. Srar. §§ 31.31-31.34 (1947). 

12 27 R.C.L. 1209. Also see Rich v. The Keshena Improvement Co., 56 Wis. 
287 (1881). 
18 27 R.C.L. 1202. 
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existence or which were in the process of construction," and one which 
stipulated that the “height to which water may be raised and the 
length or period of time for which it may be kept up in each year 
shall be liable to be restricted and regulated by the verdict of a jury 
as provided in this chapter.’ 

Whereas these provisions gave considerable freedom to those who 
sought to erect mill dams across non-navigable streams, the power 
thus authorized would obviously have been ineffective if the term 
“non-navigable” had been narrowly construed by the courts. Such 
was not the case, however, for the judiciary cooperated by giving 
this provision a broader construction than would have been permitted 
by a logical application of the common law construction of the term 
“navigable stream.’’ Although the courts had heretofore decided 
whether a certain stream was navigable by ascertaining whether or 
not it could float a saw log to market during certain seasons of the 
year,!® the Supreme Court, when called upon to construe the Mill 
Dam Statute, reasoned that the territorial legislature could not have 
intended that this same test should be used for purposes of deter- 
mining which streams were “non-navigable.’’? To use this yardstick 
in relation to this enactment would, the court reasoned, eliminate 
many streams capable of furnishing sufficient water power to warrant 
the establishment of a mill. So, without providing a workable defini- 
tion of the term, the court construed the words “non-navigable 
streams” broadly enough to include many waterways which could 
not have been encompassed within the confines of the act had the 
saw log test been applied.'* 





4 Wis. Star. § 31.32 (1947). 

1% Wis. Stat. § 3376 (1898). 

16 For examples of cases in which reference is made to this list see: Whisler v. 
Wilkinson, 22 Wis. 546 (1868); Olson v. Merrill, 42 Wis. 203 (1877); Weatherby 
v. Meiklejohn, 56 Wis. 73, 13 N.W. 697 (1882); The Falls Manufacturing Co. v. 
Oconto River Improvement Co., 87 Wis. 134, 58 N.W. 257 (1894); Willow River 
Club v. Wade, 100 Wis. 86, 76 N.W. 273 (1898); Bloomer v. Bloomer, 128 Wis. 
297, 107 N.W. 974 (1906). 

17 See for example Allaby v. Mauston Electric Service Co., 135 Wis. 345, 116 
N.W. 4 (1908). 

18 Kanneberg’s article on the Wisconsin Law of Waters 1946 Wis. L. Rev. 345 
contains a good analysis of the legislative and judicial determination of the mean- 
ing of the term “navigable waters” in Wisconsin. A study which he —— for 
the use of the Public Service Commission entitled Log Driving and fting of 
Lumber in Wisconsin (1944) also contains a comprehensive discussion of this 
question. A copy of this ee} is ‘to be found on file at the Wisconsin His- 
torical Library, Madison, Wis. On page 57 of this survey Kanneberg lists the 
following examples of streams held to be non-navigable under the Mill Dam Act 
before it was amended in 1911: 

The Yahara River at Mendota locks in Madison, 1 a drainage area 

of 251 square miles. Clute v. Briggs et al., 22 Wis. 5 
The Lemonweir at Mauston, having a "drainage ow of 550 square miles, 
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The construction thus given to the term no doubt led to the 
erection of innumerable mill dams of which, since no consent was 
required, no record is available. Lest anyone think, however, that 
such a loose policy does not have its repercussions today, note the 
following observation made in 1946 by a former counsel for the 
Public Service Commission. In appraising the effects of the Mill 
Dam Act, he wrote: 


Many problems arise with respect to or concerning the nu- 
merous mill ponds constructed under the act in the past— 
problems relating to the safety of dam and dikes, problems of 
whether the owner of the dam has gradually raised the water 
level in the pond above the authorized level, or has permitted 
the pond to lower below the minimum established for the pond. 
Controversies also arise over the release of water from the pond 
during flood periods. Riparian proprietors above the dam 
damaged by high water may claim that the owner of the dam is 
not releasing the water from the pond fast enough, while at the 
same time riparians below the dam may claim that he is damag- 
ing their property by releasing a greater volume of water than 
the natural flow, that is, that he is adding storage water to the 
natural flow.'* 


Having observed the policy of the state concerning the construction 
of dams across non-navigable streams, an examination will be made 
of the measures relating to the erection of dams across navigable 
waters. Here one immediately notes a somewhat strange paradox. 
Although the territorial legislature as early as 1841 passed an act 
which required that the consent of the lawmakers be obtained before 
any “dam, bridge or other obstruction be erected on a navigable 
stream,’’?° thus indicating that they intended to supervise and con- 
trol such structures, very few general measures were enacted before 
the turn of the century which in any way related to the construction 
and operation of dams. 

Two of these general measures were passed in 1849.7! Their contents 
readily reflect, however, that their enactment was motivated by 
local economic interests rather than by a comprehensive understand- 
ing on the part of the lawmakers of the effect on society of the 
policies which they were pursuing. Instead, therefore, of including 
provisions applicable to the erection of dams on all navigable waters, 





Allaby v. Mauston Electric Service Co., 135 Wis. 345, 116 N.W. 4. 
The A o River at Somerset, having a drainage area of 540 square miles. 
McDo v. Apple River Power Co., 165 Wis. 450, 160 N.W. 163. 


19 Kanneberg, Wisconsin Law of Waters 1946 Wis. L. Rev. 345, 386. 
20 See Wisconsin Territorial Laws of 1841, No. 9; Wis. Strat. § 1596 (1898). 
1 Wis. Laws 1849, c. 62 and c. 98. 
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the first measure contained stipulations pertaining to the construction 
of dams on the Wisconsin River while the second provided similar 
regulations which had to be observed by those who built dams on the 
Black River. 

As amended and combined in 1878,” these statutes stipulated that 
all dams constructed on either of these rivers or on any of their 
tributaries should be furnished with a slide or chute for the passage 
of rafts and water craft. The slide or chute placed in the dams located 
in either the Wisconsin or Black was to be 60 feet in width while 
those in the dams on any of the tributaries were to be 40 feet wide.” 
Specifications regulating the declivity of these chutes and requiring 
that an “apron” be attached at the bottom of each chute were also 
included in these statutes. In case any dam owner failed to comply 
with these provisions, the statute stipulated that he should be liable 
for damages in any action brought by an aggrieved party in circuit 
court, and it further provided that such damages would constitute 
a lien on the dam and mills of such owners. 

Since the above provisions were enacted to expedite the passage 
of rafts of logs downstream, thus indicating the importance which 
logging operations had already obtained by 1849, it is somewhat 
surprising to note that despite the tremendous increase in lumber 
production no other general acts were passed regulating the manner 
in which dams could be constructed or operated. It is therefore 
necessary to look at the special acts which were enacted granting 
permits to construct dams to observe whether these measures reveal 
any comprehensive policy of regulation and supervision. A sampling 
of such acts shows that they do not. 

Before examining a typical statute an observation of certain sta- 
tistical data concerning the number and types of such acts will give 
some indication of their significance. This data, compiled for the 
Interim Committee on Water Powers, Forestry and Drainage created 
by the Wisconsin legislature in 1909, shows that a total of 665 





2 See Wis. Rev. Stat. §§ 1601-1606 (1878). 

3 Wis. Laws 1881, c. 239 amended these provisions by reducing the required 
width of slides or chutes constructed in dams located in either the Wisconsin or 
Black from 60 to 40 feet while the slides or chutes placed in dams built in any of 
the tributaries of these rivers were required to be only 25 feet in width. 

*%* The committee to which reference is made was created by joint resolutions 
Nos. 8, 21 and 52 of the Wisconsin Legislature of 1909. Members of the com- 
mittee were Senators Birds, Hustings, and Krumrey and Assemblymen Bray, 
Hambreckt, Kubusta and Thomas. Two reports chiefly devoted to recommend- 
ing legislation to supervise and control the water power of Wisconsin were sub- 
mitted by members of the committee. The minority report was written by Senators 
Paul O. Hustings and Henry Krumrey. The statistical data referred to in this 
article is to be found in the majority report, pages 246-248. 
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special legislative permits were granted to construct dams between 
the years 1836 and 1909. Unfortunately, for the benefit of this study, 
the classification given as to the purposes for which said dam charters 
were granted is not too illuminating. Although 244 permits are listed 
as having been issued to “improve navigation, facilitate log driving,” 
or both, and 79 as having been granted to “facilitate log driving and 
[for] hydraulic’’ reasons, the story is incomplete. No information 
is available to enable one to determine how many of the 227 listed 
as having been granted solely for “hydraulic’”’ purposes or of the 52 
designated as having been passed for the “improvement of navigation 
and hydraulic purposes’”” were prompted because of the desires of 
sawmill owners and operators.” Since sawmill production increased 
considerably during the 1860’s and 1870’s while the output of 
gristmills made comparatively little progress,”* it is, however, safe 
to conclude that no single economic group during this decade sought 
dam permits as consistently as did the lumber interests. 

The most significant thing to be noted from an examination of 
these special acts is their similarity. No matter on what stream dams 
were to be constructed nor what interests they were to effect, the 
majority of these measures followed a set pattern. This similarity 
suggests not only that the attorneys who aided the dam interests 
were bound by the form book but also that they were merely de- 
sirous of securing erection permits for their clients and were oblivious 
to the long range social and economic consequences of their acts. 
It also suggests that the passage of special dam acts was regarded as 
routine legislative business involving little recognition of the sum 
total of the consequences. An examination of some twenty odd “bill 
jackets’’ of various dam charter laws lends support to this conclusion, 
for they reveal that the acts were usually passed as introduced, or 
with only slight modification, within a few days after they were 
submitted to the legislature. 

Chapter 169 of the Laws of 1875 is a representative example of 
these dam charter laws. Section 1 of this measure named the parties 
to whom the authorization to build a dam was granted, and it specified 





25 See the majority report of the InTreRmm ComMMITTEE ON WaTeR Powers, 
ForeEsTRY AND DRAINAGE (1909) 246-248. 


% Frederick Merk in his Economic His of Wisconsin During the Civil War 
Decade (1916) reveals that whereas sawmill production increased considerably 
during the 1860’s and early 1870’s, the gristmille of the state made little progress. 
The author further comments that as the — process became more complex 
and expensive the country gristmills were unable to hold their own and thus 
during the 1880’s and 1890’s were virtually eliminated. Their place was taken 
by the powerful merchant millers of the metropolitan centers. See pp. 67-74, 
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the place on the Little Wolf River where such dam was to be located. 
This section further stated that the “dam shall not raise the water 
to exceed sixteen feet.’”’ Section 2, obviously reflecting concern for 
the log driving interests, stipulated that the grantees were to equip 
the dam with “suitable slides . . . for running logs, timber and lumber 
over the same.”’ It also provided that these slides were to be left 
open at all times when the river was at “driving stage’’ and there 
were logs, lumber, or timber to be run over the dam, provided it was 
“not necessary to hold back water for driving or flooding logs, timber 
or lumber below the dam.”’ The next section limited the terms of 
the grant to fifteen years. Section 4 authorized the grantee, upon 
completion of the dam, to collect tolls for logs, timber, and lumber 
passing through the slides or driven by the aid of the dam. The rate 
established was two cents per thousand feet of lumber. To aid in 
the collection of this sum, the parties named in the act were granted a 
lien on the materials passing through the slides for the amount of the 
tolls. Section 5 stipulated that the dam slides and gates should belong 
to the grantees or their assigns, and the final section stated the act 
was to take effect after passage and publication. 

This perusal of the contents of a typical dam act readily displays 
its loose general nature. Aside from designating the location of the 
dam, requiring that suitable slides be built, and limiting the height. 
to which the water could be raised, no specifications were included 
as to the type of dam to be built or the safety features to be observed. 
There was no provision made for inspection either as to the way it 
was originally constructed or as to the manner in which it was to be 
maintained. The stipulation that the slides were to be left open at 
all times when the river was in driving stage (provided it was not 
necessary to hold back water for driving or flooding logs below the 
dam) is some indication that the legislature was aware of the public 
utility nature of the activity it was authorizing. Yet it allowed the 
grantee complete discretion as to whether water was or was not 
needed downstream. The lawmakers thus indicated that they did not 
at that date fully comprehend the necessity or desirability of provid- 
ing regulations which would guarantee the fulfillment of the primary 
obligation of a public utility, in this instance, to provide equality in 
the availability of the supply of water. The act, in other words, was 
simply what it purported to be, “‘an act to authorize J. M. Rounds 
and Company to maintain a dam in Little Wolf River, in Waupaca 
County.” It reflected little legislative concern for the power and con- 
trol over lands, people, and other economic interests which accom- 
panied the grant. 
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Although as has been stated, this act was representative of the 
majority of special dam acts, it should be pointed out that the time 
limitation placed on the grant by section 3 is not a common provision. 
Most of the permits issued by the legislature were silent as to the 
duration of the grant.?” While the state constitution expressly stipu- 
lated that all grants to corporations could be terminated or amended 
at the will of the legislature,”* this clause did not comprehend grants 
to individuals, and the courts were apparently unwilling to construe 
the silence of the dam acts to mean that the privileges given were at 
the mercy of the lawmakers.?’ After 1880 this difficulty was somewhat 
obviated by the inclusion of a “‘reserve clause’ in the majority of per- 
mits.*° This clause simply stipulated that the legislature reserved 
the right to repeal or amend the grant. 

Another provision included in the permit given to J. M. Rounds 
which was omitted in some grants was the one which limited the 
height to which the water level could be raised. Certain other meas- 
ures, however, not only included such specifications but also stipu- 
lated that in case lands other than those owned by the grantee of 
the dam permit were overflowed, these owners could recover damages 
under the remedy provided by the Mill Dam Statute.® It should also 
be observed that although our example specified, as did most of these 
measures, where the dam was to be built, several acts did not desig- 
nate the location, or locations, but simply granted a general permit 
to construct a dam or dams on a particular river. This latter situation 
generally existed when the purpose of the permit was to enable the 
grantee to improve the navigation, usually for logging purposes, of 
an entire stream or a section of a stream.* The breadth of this dis- 
cretion emphasizes the laissez-faire philosophy which prompted these 





27 Only 31 out of the total of 665 dam franchises issued by the legislature 
between the years 1836 and 1909 contained a time limitation clause. See Report 
OF THE INTERIM COMMITTEE ON WATER Powers, ForRESTRY AND DRAINAGE 
(1909) 246-248. 

28 Wis. Const. Art. XI, § 1. 

29 Justice Timlin in the Water Power Cases, 148 Wis. 124, 134 N.W. 330 (1912) 
stated: “The charters granted by the state during the period referred to may be 
classified as follows: First, those granted to natural persons, and complied with 
by the latter, reserving no right of repeal. These, by all the authorities, con- 
stitute a contract, not subject to repeal at the pleasure of the state.” 

30 255 of the 346 dam franchises granted between the years 1880 and 1909 
included the “reserve clause.” REPORT OF THE INTERIM COMMITTEE ON WATER 
Powers, Forestry AND DRAINAGE (1909) 246-248. 

31 For examples see: Wis. Laws 1901, c. 185, c. 198; Wis. Laws 19038, c. 210. 

32 For examples see: Wis. Laws 1875, c. 236; Wis. Laws 1878, c. 283, c. 284; 
Wis. Laws 1879, c. 21. 

33 The charter granted to the Black River Improvement Co. by Wis. Laws 
om and Local) 1864, c. 84 is an outstanding illustration of this observation. 
t granted authority to the company to improve the Black River throughout 
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acts, for as has been observed, they effectuated an uncontrolled 
delegation to private parties of vast control over internal improve- 
ments and economic interests. 

It is interesting to note that the dam franchise given to J. M. 
Rounds failed to include a clause demanding that fishways be pro- 
vided in the dam. This omission was the rule at that time for only 
40 out of 577 permits granted prior to 1900 contained fishway re- 
quirements. However, between 1900 and 1909, 81 out of 88 franchises 
passed by the legislature demanded that the dams authorized be 
equipped with fishways.* This no doubt was the result of the increased 
interest in conservation and recreation which asserted itself shortly 
after the turn of the century. While the early fishway provisions 
simply stated that the dam should contain “a good and sufficient 
fishway, permitting the easy and free passage of fish up and down 
the stream,’’® the later acts, reflecting evidence of the growth of 
the administrative concept, provided that such fishways should be 
constructed as should ‘‘be approved by the state board of fisheries.’’* 
It is evident from this stipulation that the necessities and interests 
of a more interdependent society had forced the government to 
exercise its powers of control. 

The few general acts previously noted, together with the 665 
special dam franchises to which reference has been made, represented 
the water power legislation which was enacted prior to the year 1909. 
Although subsequent experience warrants the assertion that these 
enactments were short-sighted and showed a singular lack of com- 
prehension concerning their effects, none the less an altogether 
plausible argument can be made in defense of the merits of such 
legislation for an age when the conquest of new frontiers was of 
primary importance to the economy. There is much truth in Justice 
Timlin’s observation that the policy of freely granting permits by 
special acts lent impetus to the development of new industries, to 
the establishment and growth of villages and towns, and to the 
general economic welfare of the state.*” In an age when industry was 





its whole length and it also authorized the closing off of ‘‘chutes and side cuts’ 
leading from the Black River into the Mississippi or into the ‘‘bottom lands of 
said river.”’ For other examples see Wis. Laws 1874, c. 204, c. 288; Wis. Laws 
1879, c. 28; Wis. Laws 1880, c. 171, c. 292. 

% See REPorRT OF THE INTERIM COMMITTEE ON WATER PowERs, FORESTRY 
AND DRAINAGE (1909) 246-248. 

*% For examples see: Wis. Laws 1901, c. 55, c. 294, c. 366; Wis. Laws 1903, 
c. 24, c. 26, c. 62. 

% For examples see: Wis. Laws 1905, c. 69, c. 350, c. 399, c. 485; Wis. Laws 
1907, c. 384, c. 405. 
37 Water Power Cases, 148 Wis. 124, 142-143, 1384 N.W. 330, 337 (1912). 
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only beginning to recognize its full power of expansion, grants of 
special rights with a minimum of regulation no doubt provided, in 
many instances at least, the necessary incentive which induced many 
of the entrepreneurs of the last half of the nineteenth century to 
play their role on the economic scene. 

Laws and concepts suited for and beneficial to a comparatively 
simple economy may, however, be totally unfit for a more complex 
interdependent society. In other words, as populations increase, as 
new economic interests assert themselves, as the welfare of one group 
becomes more closely allied to the welfare of another group, it is 
impossible for the government and for people in general to continue 
acting as though these alterations had not occurred. Like it or not, 
social and economic changes alter the duties and responsibilities of 
all the institutions of a society. 

So in Wisconsin the days of easy access to unsupervised control 
of water power rights by individuals and corporations had to give 
way before the changes that occurred between 1870 and 1910. Instead 
of a population slightly in excess of one million, Wisconsin at the 
latter date had two and one-third million people within its boundaries. 
The number of people per square mile had jumped from 19 to 42.%8 
Only one county instead of eleven, could not claim a population in 
excess of 5000 people. The number of acres in farm land had nearly 
doubled since 1870.** Thus, approximately 60% of the state’s acreage 
was being used for agricultural purposes. Capital devoted to manu- 
facturing activities had meanwhile increased eight fold.‘ 

These factors in themselves showed that the day had passed when 
the legislature could assume a passive attitude towards the granting 
of practically uncontrolled right over water power to individuals and 
corporations. There were now more people to be considered, more 
interests to be protected. The lawyers, politicians, and economists 
who argued in 1910 that the policies of the 1870’s and 1880’s should 
be pursued were as blind to developments as are those spokesmen 
today who would ignore the social economic developments which 
have occurred since 1910. 

In view of the changes mentioned it is not surprising that between 
the years 1909 and 1915 Governors Davidson and McGovern took 
up the cry of water power reform. In 1909 Governor Davidson sent 
a special message to the legislature urging that the authority to 
grant dam permits and supervise their construction and maintenance 





38 THIRTEENTH CENSUS OF THE U. S. Vol. III at 1048 (1910). 
39 THIRTEENTH CENSUS OF THE U. S. Vol. VII at 901 (1910). 
40 THIRTEENTH CENSUS OF THE U. S. Vol. IX at 1331 (1910). 
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be placed in the hands of an administrative agency.“ In voicing this 
demand he condemned the “‘special franchise’ system for its failure 
to protect the public, and he asserted that the policy of granting 
dam permits by special legislative enactment violated the spirit of 
that clause in the constitutional amendment adopted in 1871 which 
prohibited the granting by special law of corporate powers and 
privileges.” As a result of this message, the legislature appointed the 
interim committee to whose reports reference has been made to study 
the problem of dam legislation and water power control. 

Implemented by the findings and recommendations contained in 
the reports prepared by this committee, Governor McGovern, suc- 
cessor to Davidson, continued the plea of his predecessor for the 
enactment of a measure which would provide for general control of 
Wisconsin waterways. His annual message to the 1911 legislature* 
suggested that his concern for such control rested primarily on the 
necessity for supervision over the use of streams for the generation 
and transmission of electrical energy. If no comprehensive plan for 
the administration of water power rights were developed, McGovern 
asserted, monopoly control would result.“ 

Moved by these appeals, the legislature, despite vigorous opposition 
from the owners of water power rights,“ responded by enacting into 
law a measure designed to supervise the state waterways.“ Authority 
for the administration of this measure was placed in the hands of the 
Railroad Commission, the predecessor of the Public Service Com- 
mission. Included in the stipulations contained in this enactment 
was one which provided for a blanket repeal of all the special dam 
franchises which contained the “reserve clause’’, the clause which 
stipulated that the charter could be repealed or amended at the will 
of the legislature. This was the act’s Achille’s heel, for the Wisconsin 

41 See Wis. Sen. J. 271-272 (1909). 

4 See Wis. Const. Art. IV, § 31. In the same year that Governor Davidson 
asserted that the special dam acts violated the spirit of this constitutional pro- 
vision, the Wisconsin Supreme Court ruled that as a matter of law this section 
did not prohibit the legislature from enacting special acts authorizing the con- 


struction of a dam across a river, for such a grant is not a corporate power or 
privilege. In re Southern Wisconsin Power Co., 140 Wis. 245, 122 N.W. 801 (1909). 

48 See Wis. AsseMBLY J. 34-37 (1911). 

“The minority report of the InreRIm ComMITTEER, op. cit. supra note 34, 
stressed the importance of this observation. On pages 5-7, the report called 
attention to the fact that between the years 1860 and 1890 the amount of horse- 
power developed in the rivers of Wisconsin increased at the rate of 1000 per 
year. During the next decade, 1890-1900, this rate of increase was stepped up 
to over 4000 horsepower per year and from 1900 to 1909 there was an increase 
of over 83,000 horsepower, an average annual increase of over 9,200. 

“ For reference to this opposition, see Governor McGovern’s message to the 
special session of the legislature called in 1912. Wis. Sen. J. 14-15 (1912). 


4 Wis. Laws 1911, c. 652. 
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Supreme Court in January, 1912 held it unconstitutional on the 
grounds that it failed to provide adequate compensation to the owners 
whose rights were thus abolished, and therefore the measure was 
confiscatory.‘” 

Undaunted by this setback Governor McGovern called a special 
session of the legislature.‘* The march of events had already presented 
him with added ammunition in his fight to control dam construction 
and water power, for in October, 1911, a flood of disastrous propor- 
tions swept down on the city of Black River Falls. This catastrophe, 
McGovern asserted, was caused by the “breaking of improperly 
built dams at Dells and Hatfield,” and it shows the need of “public 
control of the location, construction, height and strength of dams, 
their sluices and spillways in the interest of improvement in navi- 
gation and safety to life, health and property.’’*® 

Although the special session failed to enact a water power law, the 
legislatures of 1913, 1915, and 1917 devoted considerable attention 
to the formation and passage of such legislation.5° The water power 
measure enacted in 1913 met a fate similar to the act of 1911, for it 
was declared unconstitutional because it failed to give parties who 
had been granted dam franchises under special legislative acts the 
right to test in the courts the validity of orders issued by the Railroad 
Commission.*' Before the Wisconsin Supreme Court rendered this 
decision, however, the act of 1913 had been repealed and supplanted 
by the water power law of 1915.* This latter measure was extensively 
revised by chapter 474, Laws of 1917. As amended, it is now to be 
found in chapter 31 of the Wisconsin statutes. 

Whereas this chapter constitutes a detailed program for water 
power control, our concern will be limited solely to those provisions 
which pertain to the construction and supervision of dams. With 
two apparent exceptions, the Public Service Commission is clothed 





47 Water Power Cases, 148 Wis. 124, 141-149, 184 N.W. 330, 337-338 (1912). 

48 See Wis. Sen. J. 1 (1912). 

49 Td. at 14. 

50 See Wis. Laws 1913, c. 755; Wis. Laws 1915, c. 380; Wis. Laws 1917, c. 474. 

51 State ex rel. Owen v. Wisconsin Minnesota Light and Power Co., 165 Wis. 
430, 162 N.W. 433 (1917). 

8 Wis. Laws 1915, c. 380. 

53 Wis. Laws 1917, c. 474. 

For a detailed analysis of the present law see Kanneberg, Wisconsin Law of 
Waters 1946 Wis. L. Rev. 345. 

5% Kanneberg points out that Wis. Laws 1907, c. 335, granted the Wisconsin 
Valley Improvement Co. perpetual authority to construct dams on the Wiscon- 
sin River and its tributaries, and Wis. Laws 1911, c. 640 granted comparable 
rights to a company operating on the Chippewa and Flambeau Rivers and their 
tributaries. The purpose of these grants was to enable said companies to build 
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with exclusive jurisdiction in the granting of permits for dam con- 
struction on navigable waters and is the agency responsible for their 
proper operation and maintenance. This commission is required 
before ascertaining whether a permit should be issued to consider 
the conservation and protection of life, health, property, and the 
maintenance of all public rights.® It is further reminded by the statute 
that “natural scenic beauty” is one of the public rights, and this 
right must be weighed along with all the economic considerations 
involved in making a determination as to whether a permit should 
be issued.*? 

In addition to the provisions which pertain to the construction 
of new dams, the Public Service Commission has power to deny or 
grant authority to the owners of existing dams to rebuild, raise, or 
enlarge the same.** It is also authorized to order any dam heretofore 
or hereafter constructed to be equipped with log chutes, fishways, 
boat locks, spillways or flood gates, booms, and piers.®® In addition, 
all dam owners are charged with keeping their dam structures in 
repair and are prohibited from removing or abandoning them without 
authority from the commission.® 

In order that the commission can determine that all dams are kept 
in proper repair, its members or their agents are granted free access 
to any and all parts of any dam and its appurtenances." These mem- 
bers are further required to inspect certain dams annually and to 
examine others upon the filing of a complaint by designated local 
officials. If any structure is found to be unsafe, the commission must 
require that it be altered and repaired to meet certain specifications. 

As noted, one of the fears which prompted the call for the enact- 
ment of a comprehensive water power law was that the uncontrolled 





water reservoirs for the pu of stream regulation and power production 
during periods of low water. Although the commission cannot interfere with the 
exclusive rights thus granted, it does have jurisdiction over the activities§of 
these corporations to the extent that it must approve plans for their dams, 
determine costs, and the apportionment of tolls. See Kanneberg, Wisconsin Law 
of Waters 1946 Wis. L. Rev. 345, 361, 368. 

% Wis. Srat. § 31.06 (1947). 

57 The Commission does not, however, have final authority to deny a permit 
solely on the grounds that the proposed dam would interfere with the “‘public 
right to enjoyment of fishing, hunting or natural scenic beauty” for as amended 
by the 1947 ane, the law stipulates that this objection shall not prevent 
the issuance of a permit if the county board of the county where the eevee 
dam is to be situated approves its construction by a two-thirds vote. Wis. 
Laws 1947, c. 124; Wis. Strat. § 31.06 (1947). 

58 Wis. Srar. § 31.13 (1947). 

59 Wis. Sra. § 31.02 (1947). 

60 Wis. Srar. § 31.18 (1) (1947). 

* Wis. Stat. § 31.02 (3) (1947). 

® Wis. Srar. § 31.19 (1947). 
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issuance of dam permits would result in the creation of a vast water 
power trust. This fear undoubtedly explains the reason the commis- 
sion was authorized to hold investigations and make findings to 
determine if any permit was owned as part of any unlawful combina- 
tion or trust, or was the subject of any contract or conspiracy to 
limit the production or distribution of electrical power.™ 

The procedure established to secure a permit to construct a dam 
is relatively simple. Yet it may seem quite cumbersome compared 
to the day when the party who wished to erect such a structure 
could rely on the services of his representative to guide a measure 
granting him such authority through the legislature. Under the water 
power law the applicant is compelled to file an application with the 
commission stating where the proposed dam is to be located, the 
purpose for which it is to be used, its general description, the approxi- 
mate amount of hydraulic power it will be capable of developing, 
and the location of the nearest community and existing dam. A map 
on a scale not less than four inches to a mile showing the lands to be 
affected by the construction and operation of the proposed dam 
must accompany this application. The names of the owners of the 
lands within the flowage must also be provided.™ 

In addition to this information, each applicant for a permit to 
operate and maintain a dam capable of developing fifty theoretical 
horsepower fifty per cent of the time throughout the year must file 
with the commission a statement authorizing that body, before the 
permit is issued, to value the dam site and flowage rights and all the 
property necessary for the project. This statement must also provide 
that if a permit is granted it shall be subject to the right of the state 
or any municipality at the end of thirty years to acquire, upon giving 
one year’s notice, all the property of the grantee. The governmental 
unit desiring to acquire the property must pay for the dam site as 
valued at the time the permit was issued and also pay the reproduction 
costs of the dam, the power house, water wheels, etc. as valued at the 
time of taking.® 

Upon receipt of the application, accompanied by the statement 
referred to in the above paragraph, the Public Service Commission 





63 Wis. Stat. § 31.22 (1947). 

* Wis. Star. § 31.05 (1947). 

% Wis. Stat. § 31.09 (1947). This so-called “recapture provision” represented 
the bitterest point of controversy during the period the water power acts were 
under consideration. See Hearings before Senate Conservation Committee, Assembly 
State Affairs Committee, and Joint Finance Committee on the Water Power Bill, 
S. 454 (1913). As finally enacted, this section was declared constitutional by the 
ash Court. Fox River Paper Co. v. Railroad Commission, 274 U.S. 

5 , 
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is required to fix a date for a public hearing. The applicant is, however, 
charged with the responsibility of securing the publication of a notice 
of this hearing in newspapers designated by the commission. In addi- 
tion to this publication the applicant must mail to every person in- 
terested in any lands which would be affected, whose post office 
address could by due diligence be ascertained, notice of the time and 
place of the hearing. After conducting the hearing, the commission 
must determine whether the proposed structure would violate public 
rights or endanger life, health and property. If the commission reaches 
a favorable decision, the permit will issue by virtue of the statute. 

The applicant cannot, however, begin construction the moment 
the permit is issued, for he is required by the water power law to 
submit to the commission a complete map and profile with a scale 
of not less than one inch per thousand feet of land to be affected. 
He must also furnish this agency detailed plans and specifications of 
the proposed dam. The commission is empowered to reject this data 
if found to be unsatisfactory, or it may demand such modifications 
as it deems necessary. When the maps and plans are finally approved 
the applicant may proceed with the construction of the dam. Author- 
ity is retained in the commission to require changes and alterations 
during construction. Upon completion of the dam, the grantee must 
file with the commission a verified statement that the structure in 
question was erected in accordance with the plans and specifications 
approved by the commission.* 

When these provisions are considered along with the sections 
which provide for inspection of the operation and maintenance of 
dams, it is obvious that the chapter now in effect represents a drastic 
change from the period of the special franchise. It was not a change 
produced by the whim or fancy of the legislature, but was rather a 
policy of supervision and control necessitated by the growing econom- 
ic interdependence of modern society. It is an excellent illustration 
of the fact that as populations increase and as economies develop 
the government must assume new duties to protect the welfare of 
the group. 

The fact remains nevertheless that this change in legislative policy 
was late in developing. The sheer number of special demands intro- 
duced into each session of the legislature prior to 1909 not only 
prohibited a careful consideration of their contents but also retarded 
the development of comprehensive legislation designed to deal with 
water power control. Occasionally certain special acts emerged above 
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the legislative routine to cause considerable controversy, but they 
usually had the effect of focusing attention on local matters rather 
than on general policies. Unfortunately, when the need for more 
unified policies forced action, the interests already established proved 
difficult barriers to reform, and, as is usual in such situations, caused 
compromises and halfway measures. The preceding account illustrates 
that point. It was only after two laws had been declared unconstitu- 
tional and the time and efforts of six legislative sessions had been 
devoted to the water power question that a solution was finally 
evolved. 

The attorneys who served the special dam franchises, who ignored 
the consequences of their innumerable piecemeal demands, who fought 
effective water power control can be excused for their shortsighted- 
ness. They guided the interests of their clients in an age when social 
consciousness was just beginning to emerge above the concepts of 
extreme frontier individualism. The question which poses itself, 
however, is whether lawyers today are frequently pursuing and pro- 
moting policies which similarly ignore developing social-economic 
facts and forces, policies which look only to immediate results for 
special clients rather than to long-term considerations for the public 
at large. Are lawyers, generally speaking, aiding as they should in 
formulating patterns of conduct which will cause industry and labor 
to use wisely the power which they have and which will help prevent 
these forces from achieving too much control and authority with 
too little protection for the general public? Are lawyers in their 
counseling of clients and in their public statements reflecting an 
awareness of modern social forces which is resulting not only in better 
long-range counseling but also in winning increased respect for the 
ability and perspicacity of the legal profession? 

Certainly the public utterances of many lawyer politicians and 
much of the counseling of special labor and corporate clients reveal 
that these questions cannot, as yet, be answered in the affirmative. 
Thus, the American bar cannot claim that it is occupying the position 
and providing the leadership that it should occupy and provide in 
the mid-twentieth century. 

















































NOTES 


CONSTITUTIONAL LAW—JURISDICTION TO TAX VESSELS 
ENGAGED IN INTERSTATE COMMERCE. Which state or 
states have jurisdiction to tax vessels engaged in interstate com- 
merce? For the past eighty years the answer generally has been 
that only the state in which the owner of the vessel is domiciled has 
that power,' unless the vessel acquires an actual situs elsewhere.” 
However, the recent case of Ott v. Mississippi Valley Barge Line Co.* 
has modified the rule to the extent that tax apportionment, pre- 
viously applied to railway cars, can now be applied to water trans- 
portation. The United States Supreme Court held that Louisiana 
could levy an ad valorem tax, based on a mileage ratio, on barges 
and tugboats engaged in interstate river traffic, even though the 
owners were not domiciled in that state. 


HisroricaAL BACKGROUND 


Water Transportation. The decisions of the Supreme Court on the 
taxation of vessels in interstate commerce can be traced back to 
Hays v. Pacific Mail & S. Co.,4 decided in 1854. This involved an 
attempt on the part of California to tax certain vessels sailing be- 
tween Panama, San Francisco, and ports in Oregon. The ships in 
question remained in California waters only long enough to load 
and unload and to make occasional repairs. The federal statute at 
that time required registration at the port nearest to the domicile 
of the owner, in this case, New York City. Taxes on these ships had 
been paid to the state of New York. California’s right to tax was 





1§t. Louis v. The Ferry Co., 11 Wall. 423 (U.S. 1870). 
2 Old Dominion Steamship Co. v. Virginia, 198 U.S. 299 (1905). 


3 336 U.S. 169 (1949). 

The problems presented by this case represent only one phase of the more 
general question of jurisdiction to tax interstate commerce activities. Many of 
the difficulties here encountered result from a sharp conflict of basic interests. 
On one hand there is the doctrine that individual states cannot interfere, giving 
rise to the rule that a state cannot im a tax upon the business or privilege 
of engaging in interstate commerce. U. S. Const. Art. I, § 8; Dixie Ohio Exp. 
Co. v. State Revenue Commission, 306 U.S. 72 (1938). However, this is opposed 
by the doctrine that the fundamental power of taxation rests in the states. In 
resolving this conflict, the result reached is that a state does not lose its power 
to tax merely because the activity is engaged in interstate commerce, so long as 
the tax does not discriminate against interstate commerce. Western Live Stock 
v. Bureau of Revenue, 303 U.S. 250, 115 A.L.R. 944 (1937); Best & Co. v. Max- 
well, 311 U.S. 454 (1940). For a more comprehensive study of this problem, see 
Page, Jurisdiction to Tax Tangible Movables, 1945 Wis. L. Rev. 125. 


“17 How. 596 (U.S. 1854). 
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denied on the ground that only the home port (the domicile of the 
owner) can be the tax situs of a vessel. 

The same basic question again was raised in St. Louis v. The Ferry 
Co.,5 this time in connection with interstate river traffic in the form 
of ferry boats crossing the Mississippi at St. Louis. The owner was 
an Illinois corporation with its principal office in Missouri; the boats 
were enrolled at St. Louis, Missouri, that being the port nearest to 
the domicile of the owner, but were kept in Illinois when not in 
actual operation. Property taxes had been paid in Illinois, and this 
controversy involved the right of Missouri to tax the same boats. 
Without considering the interstate aspect of the problem, the Court, 
citing the Hays case as authority, denied the additional tax on the 
ground that the owner’s domicile as well as the principal port (the 
port where the boats were kept when not in operation) were both 
in Illinois. The boats did not acquire a tax situs in Missouri since 
they merely stopped there a few minutes at a time. 

Following the pattern set by these early decisions, later cases 
developed the doctrine to the extent that vessels engaged in inter- 
state commerce could be taxed only at the domicile of the owner,' it 
being immaterial whether the domiciliary state had so exercised its 
power.’ The place of registration did not affect the right to tax,’ even 
though the vessel, for navigation reasons, in all probability could 
never visit the domiciliary state.? The only recognized exception to 
the rule was the possibility that the ship might acquire an actual tax 
situs elsewhere, as, for example, if it were operating entirely within 
the waters of another state.'° These results were generally considered 
the established law in this phase of water commerce. 

Railway Transportation. The taxation of railway rolling stock 
developed in a different manner. There the concept of tax appor- 
tionment was introduced in Pullman’s Palace Car Co. v. Pennsyl- 
vania" which involved an assessment by Pennsylvania of a portion 





511 Wall. 423 (U.S. 1870). 

6 Ayer Lord Co. v. Kentucky, 202 U.S. 409 (1906) (a steamship owned by an 
Illinois corporation could not be taxed by Kentucky, only by Illinois). 

7 Morgan v. Parham, 16 Wall. 471 (U.S. 1872); Roberts v. Charlevoix, 60 
Mich. 197, 26 N.W. 878 (1886). 

8 Ayer Lord Co. v. Kentucky, 202 U.S. 409 (1906). A steamship owned by an 
Illinois corporation was registered at a Kentucky port. The Court discussed the 
1884 amendment to the federal registration statute that allowed an owner of a 
vessel to register it at a port outside of his domiciliary state. It concluded that 
this did not give the state where registered power to tax the vessel; this power 
remained in the domiciliary state, which was still the home port for tax purposes. 

* Southern Pacific Co. v. Kentucky, 222 U.S. 63 (1911) (a fleet of 20 ocean 
vessels owned by a Kentucky corporation). 

10 Old Dominion Steamship Co. v. Virginia, 198 U.S. 299 (1905). 
1141 U.S. 18 (1890). 
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of the capital stock of the Pullman Co., an Illinois corporation. 
Some 100 cars belonging to the company were operated in both 
Pennsylvania and other states. Pennsylvania’s assessment was based 
on the average number of cars permanently within the state, as 
determined by a comparison of the state mileage to the total mileage 
traveled. The court in sustaining the tax distinguished the earlier 
ship cases as follows: 


Commerce on land between the different states is so strikingly 
dissimilar, in many respects, from commerce on water, that it 
is often difficult to regard them in the same aspect. . . . 


The Court’s explanation for this dissimilarity was that the water- 
ways upon which ships travel are common highways owned by no 
state in particular and that only incidentally do they touch land in 
any state. Railway rolling stock, on the other hand, is always physi- 
cally present in some state. The dissenting justices, however, were of 
the opinion that for tax purposes there is no essential difference 
between ships and railway cars. 

In the years that followed, the Court at various times faced the 
problem of apportioning railway rolling stock for taxation purposes. 
The apportionment which most frequently received the Court’s 
approval was that based on the number of cars which on the average 
were found to be physically present in the taxing state. In most 
cases, however, the question involved was not whether the method 
of apportionment was valid but merely whether the assessment in 
the particular case represented the taxing state’s interest in the 
property." 

The taxing power remaining in the domiciliary state has been 
defined by two cases following Pullman’s Palace Car Co. v. Pennsyl- 
vania. In Union Refrigerator Transit Co. v. Kentucky, Kentucky’s 
right to tax certain refrigerator cars owned by a domestic corpora- 
tion was questioned because it was shown that the particular cars 
remained outside the state during the entire tax year. The Court 
denied Kentucky’s right to tax on the reasoning that the cars had 
acquired a permanent tax situs elsewhere. The following year New 
York Central R. R. v. Miller* held that New York had jurisdiction 

12141 US. 18, 23, 24 (1890). 

13 Johnson Oil Ref. Co. v. Oklahoma, 290 U.S. 158 (1933); Union Refrigerator 
Transit Co. v. Lynch, 177 U.S. 149 (1900); American Refrigerator Transit Co. 
v. Hall, 174 U.S. 70 (1899); See note, 49 A.L.R. 1104 (1927). 

14 See, for example, Union Tank Line Co. v. Wright, 249 U.S. 275 (1919) 
holding an assessed valuation of $300,000 unconstitutional, when it was shown 
that the value of the average number of cars within the state was only $50,000. 


16 199 U.S. 194 (1905). 
16 202 U.S. 584 (1906). 
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to tax all of the cars of the New York Central, even though a con- 
siderable number were absent from the state a portion of the year. 
However, all of the cars were within New York at some time during 
the tax year, and there was no showing that any of them had ac- 
quired a tax situs elsewhere. 

Air Transportation. In the more recent field of air transportation, 
the Supreme Court has, by a five to four decision in Northwest Air- 
lines, Inc. v. Minnesota,” allowed full taxation by the home state 
(Northwest Airlines was both incorporated in Minnesota and as a 
business fact had its principal base there). Minnesota was permitted 
to tax the entire fleet of planes despite a showing that only about 
fifteen percent of the airline mileage was within the state, and that 
other states on the route had partially taxed the planes. However, 
while concurring in the result, the majority were not in agreement 
as to the reasons for the result.8 


Tue Ott CasE 


It was with the above background that Ott v. Mississippi Valley 
Barge Line Co. reached the Supreme Court. The case represented 
combined actions by several corporations, engaged in transporting 
freight on the Mississippi and Ohio rivers, to recover taxes paid to 
the city of New Orleans and the state of Louisiana. The corporations 
were foreign to Louisiana, and the vessels were enrolled outside the 
state; however, the states of incorporation had not taxed the par- 
ticular vessels in question. The Louisiana tax followed the general 
plan of the Pullman case as to the method of apportionment applied. 
It was admitted that the visits to the state were sporadic, but it was 
also shown that the boats spent on the average from two to seventeen 
percent of their time in Louisiana. The chief argument of the taxing 
authorities was that the doctrine of Pullman’s Palace Car Co. v. 
Pennsylvania should be applied on principle, while the barge owners 
relied on the past decisions holding that vessels could be taxed only 
at the domicile of the owner. Both the district court!® and the court 





17 322 U.S. 292, 153 A.L.R. 245 (1943); noted in 57 Harv. L. Rev. 1097 (1944). 
For a discussion of the effect. of this decision on watercraft taxation, see 20 Wasu. 
L. Rev. 1 (1945). 


18 Three members of the court based the opinion on New York Central R. R. 
v. Miller, interpreting that decision to mean that the domiciliary state could 
tax all the property except any portion that was continuously outside the state. 
A fourth member thought Congress should regulate the field rather than the 
courts; and the fifth concluded that the result reached was correct under the 
ship decisions pertaining to ocean commerce, but that the Court should have 
limited the power to tax to the home port alone. 


19 Sub. nom. American Barge Line Co. v. Cave, 68 F. Supp. 30 (1946). 
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of appeals”® found for the owners, but their decisions were reversed 
on appeal to the Supreme Court, with only one dissent.”! 

The opinion states that there is no practical difference between 
railway cars and ships moving in interstate commerce (thus adopt- 
ing the view of the dissent in the Pullman case). The only require- 
ment under the due process clause is that the tax bear a reasonable 
relationship to the opportunities, protection, or benefits derived from 
the taxing state; as for the commerce clause, the problem is to deter- 
mine what portion of an interstate activity functions in each of the 
related states.” 

CONCLUSIONS 


This latest decision, while apparently clear on its face, leaves an 
important question unanswered: can full taxation by the domiciliary 
state, under the Hays and Northwest Airlines doctrine, and tax 
apportionment, under the Pullman doctrine, exist side by side? The 
problem was posed in New York Central R. R. v. Miller, but not 
decided since there was no showing of a tax situs outside the domi- 
ciliary state. Northwest Airlines, Inc. v. Minnesota, on the other 
hand, allowed full taxation by the home state, despite apportioned 
taxes by other states on the route. Even then, however, the Court 
did not have to decide the validity of the apportioned taxes.”* The 
present case, approaching the problem from the other side, has sus- 
tained apportioned taxes without overruling the earlier ship cases 
which allowed taxation by the domiciliary state ;*4 instead, they were 
distinguished on the ground that apportionment was not there in- 
volved or considered. While none of these cases has squarely framed 
the issue, the over-all resulting pattern seems to indicate that double 
taxation of vessels engaged in interstate commerce, long feared by 
some,” is now a definite possibility under our present tax law. 

Louis N. FRENcH 





20 Sub. nom. Ott v. De Bardeleben Coal Corp., 166 F. 2d 509 (1948). 

21 Mr. Justice Jackson. 

22 While upholding the method of assessment, the Court did not resolve the 
question of the validity of the particular assessment. Rather, the Court disposed 
of the argument on the ground that the — had not complained of the 
absence of a remedy in the state courts of Louisiana to correct any error that 
might exist. 

% Mr. Justice Jackson, although concurring in the result of the majority in 
Northwest Airlines, Inc. v. Minnesota, thought the Court should have restricted 
the tax power to Minnesota alone in order to prohibit taxation of the planes by 
other states. Still he realized the difficulty of deciding the rights of parties not 
before the Court (the other states). 

*% The Court refused to consider the effect of the decision on ocean carriage. 

% The three dissenting Justices in Pullman’s Palace Car Co. v. Pennsylvania, 
141 U.S. 18 (1890). See also Justice Jackson’s opinion in Northwest Airlines, Inc. 
v. Minnesota, 322 U.S. 292, 302 (1943). 
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CONSTITUTIONAL LAW—CONSTITUTIONALITY OF FAIR 
TRADE ACTS. The recent Florida decision in Liquor Store v. Con- 
tinental Distilling Corp.' which held the Florida Fair Trade Law? un- 
constitutional ended an almost unbroken line of state and federal 
decisions* based upon the Old Dearborn case‘ of 1936. 

The Florida case arose from the following facts: Continental Dis- 
tilling Corporation, the distributor of a trade-marked branded 
whiskey, established a minimum retail sales price by signing Fair 
Trade contracts with two retailers. Liquor Store, Inc., which was 
not a party to these contracts but which had notice of them, sold 
this whiskey at prices lower than the minimums established in the 
contracts. Thereupon, Continental Distilling Corporation sought an 
injunction. The court held the act unconstitutional on the ground 





1 Liquo: Store, Inc. v. Continental Distilling Corp.,.__Fla.___., 40 So.2d 
371 (1949). 

2 Fua. Star. c. 541 (1941). The original act, Fla. Laws 1937, c. 18395, § 6, 
was held partially unconstitutional as being outside the scope of the title in 
Bristol Myers Co. v. Webb’s Cut Rate Drug Co., 137 Fla. 508, 188 So. 91 (1939), 
but the defect was shortly cured by the legislature in Fla. Laws 1939, c. 19201. 

The law was reenacted about two months after the court’s decision (see note 
1 supra), as Fla. Laws 1949, c. 25204. The new act, however, is prefaced with 
legislative findings of fact which contradict those of the court. The effect of a 
contract under the act is broadened to permit agreements between wholesalers 
handling the same product. The attorney general is empowered to investigate 
and bring action to restrain the performance or enforcement of any Fair Trade 
contract found to prevent competition or to cover goods which are not in free 
and open competition. 

’ The Pep Boys, Manny, Moe & Jack v. Pyroil Sales Corp., 5 Cal.2d 784, 
55 P.2d 194, and Max Factor v. Kunsman, 5 Cal.2d 446, 55 P.2d 177, aff'd, 
299 U.S. 198 (1936); Burroughs Wellcome & Co. v. Johnson Wholesale Perfume 
Co., 128 Conn. 596, 24 A.2d 841 (1942); Dorothy Gray, Ltd. v. Johnson Whole- 
sale Perfume Co., 45 F. Supp. 744 (Conn. 1941); Auto Rental Co. v. Lee, 35 
Haw. 77 (1942); Old Dearborn Distributing Co. v. Seagram-Distillers Corp., 
363 Ill. 610, 2 N.E.2d 940, and Joseph Triner Corp. v. MeNeil, 363 Ill. 559, 
2 N.E.2d 929, aff'd, 299 U.S. 183 (1936); Pepsodent Co. v. Krauss Co., 200 La. 
959, 9 So.2d 303 (1942); Schill v. Remington Putnam Book Co., 179 Md. 83, 
17 A.2d 175 (1941), partially overruling Daniel Loughran Co. v. Lord Baltimore 
Candy & Tobacco Co., 178 Md. 38, 12 A.2d 201 (1940), but aff’'g Goldsmith v. 
Mead Johnson & Co., 176 Md. 682, 7 A.2d 176, 125 A.L.R. 1339 (1939); Fred- 
ricks v. Burnquist, 207 Minn. 590, 292 N.W. 420 (1940); Johnson & Johnson v. 
Weisbard, 121 N.J. Eq. 585, 191 A. 873 (Ct. Err. & App. 1937); Bourjois Sales 
Corp. v. Abraham Dorfman, 273 N.Y. 167, 7 N.E.2d 30, 110 A.L-R. 1411 (1937); 
Ely Lilly & Co. v. Saunders, 216 N.C. 163, 4 S.E.2d 528, 125 A.L.R. 1308 (1939); 
Miles Laboratories, Inc. v. Seignious, 30 F. Supp. 549 (S. C. 1940); Miles Labo- 
ratories v. Owl Drug Co., 67 8.D. 523, 295 N. W. 292 (1941); Weco Products 
Co. v. Reed Drug Co., 225 Wis. 474, 274 N.W. 426 (1937); Sears v. Western 
Thrift Stores of Olympia, 10 Wash.2d '372, 116 P.2d 756 (1941). 


4Old Dearborn Distributing Co. v. Seagram-Distillers Corp., 299 U.S. 183, 
affg 363 Ill. 610, 2 N.E.2d 940, and Joseph Triner Corp. v. McNeil, 363 IIl. 
559, 2 N.E.2d 929 (1936); The Pep Boys, Manny, Moe «& Jack v. Pyroil Sales 
Corp., 299 U.S. 198, aff’'g 5 Cal.2d 784, 55 P.2d 194,and Max Factor v. Kunsman, 
5 Cal.2d 446, 55 P.2d 177 (1936). 
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that it was an attempt to use the police power to fix prices not in 
the public welfare.® 
Origin of Acts 

The Florida decision is not the first to hold such a law invalid. 
Prior to the Old Dearborn case,® states were hesitant to pass such 
legislation because there was widespread doubt as to its constitu- 
tionality. The New York court in 1936 held the implementing section 
of the New York act’ unconstitutional.* The Old Dearborn decision 
which followed brought forth a flurry of legislative activity which 
included Congressional enactment of the Miller-Tydings amendment® 
to the Sherman Act to remove the possibility of its conflict with the 
state statutes. By 1938 forty-two states had passed Fair Trade acts!° 
and the New York court had reversed itself." Forty-five states now 





5 The court said: 
Our conclusion is that the act is arbitrary and unreasonable and violates 

the right to own and enjoy property; one economic group may not have the 

sovereign power of the state extended to it and use it to the detriment of 

other citizens. In that case the legislation serves a private rather than a 

public purpose. 

6 See note 4 supra. 

7 N.Y. Laws 1935, c. 976, § 2; N.Y. GENERAL Business Law § 369-b; essentially 
the same as Wis. Star. § 133.25(5) (1947). 

8 Doubleday, Doran & Co. v. R. H. Macy & Co., 269 N.Y. 272, 199 N.E. 
409, 103 A.L.R. 1325 (1936), aff’g 284 N.Y.S. 533, 158 Misc. 267 (1935); Seeck 
& Kade, Inc. v. Tomshinsky, 269 N.Y. 613, 200 N.E. 23 (1936) (unconstitutional 
- “Tie of the due process clause: U.S. Const. AMEND. XIV; N.Y. Const. 

rt. I, § 6). 

9 50 Star. 693 (1937); 15 U.S.C. § 1 (1946). 

10 Complete texts of state Fair Trade statutes may be found in 2 CCH Trape 
Rec. Rep. (9th ed.) 8003-8969 and 2 Stare Price Controu LEGISLATION (1940), 
prepared by the Marketing Laws Survey, Works Progress Administration. Those 
of sixteen states, including Wisconsin and New York, are modeled after the Cali- 
fornia statute of 1931, as amended in 1933. Tw enty-one states, including Florida, 
have acts based on the model law promulgated by the National Association of 
Retail Druggists in 1937, as described by McLaughlin in Fair Trade Acts, 86 
U. or Pa. L. Rev. 803, 816 (1938) and in FTC, Report on RESALE Price Mai- 
TENANCE (1945). This newer model statute provides for contracts setting a 
minimum resale price rather than a specific resale price, as provided in the Cali- 
fornia statute. Eight states have hybrid acts. 

Summaries of the history of state Fair Trade acts are given in 52 Harv. L. 
Rev. 284 (1938), 14 Temp. L.Q. 95 (1939), 37 Cox. L. Rev. 1429 (1937), and 
FTC, Report on RESALE Pric—E MAINTENANCE (1945). 

Argument as to the economic validity and desirability of Fair Trade legisla- 
tion has waxed heavy; summaries of some of the political and economic issues 
involved are presented in 36 Cot. L. Rev. 293 (1936) and 14 Temp. L.Q. 95 
(1939). The topic is treated fully in FTC, Report on Resate Price MAInTE- 
NANCE (1945). 

1 Bourjois Sales Corp. v. Abraham Dorfman, 273 N.Y. 167, 7 N.E.2d 30, 
110 A.L.R. 1411 (1937) (compelling effect was attributed to the U.S. Supreme 
Court decision of the Old Dearborn case, see note 4 supra). N.Y. has continued to 
hold the law valid, e.g., Levine v. O’ Connell, 275 N.Y. App. Div. 217, 88 N.Y.S.2d 
672 (1949) (Alcoholic Beverage Control Law unconstitutional in giving Liquor 
Authority power to make Fair Trade Law mandatory in that trade); Bristol- 
Myers Co. v. Picker, 89 N.Y.S.2d 215, 195 Misc. 151 (1949). 
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have such acts.’ These acts provide that a producer or wholesaler 
may make a contract with a retailer setting a specific or minimum 
resale price for goods bearing his brand, name, or trade-mark and 
that such a contract is binding not only on retailers who are parties 
to them but also on all retailers handling the goods with notice of the 
contract. The clause providing a cause of action to enforce these 
contracts generally reads: 

Wilfully and knowingly advertising, offering for sale or sell- 
ing any commodity at less than the price stipulated in any con- 
tract referred to [above], whether or not the person so advertis- 
ing, offering for sale or selling is a party to such contract, is 
unfair competition and is actionable at the suit of any person 
damaged thereby. 


Under the acts “vertical”? agreements are sanctioned by law but 
‘horizontal’ agreements continue to be proscribed because the sec- 
tions do “not apply to any contract between producers or between 
wholesalers or between retailers as to sale or resale price.”’ 


Protection of Good Will 


In the Old Dearborn case, which most state courts," including 
Wisconsin,” have followed, Justice Sutherland held that the Fair 
Trade acts were not primarily price fixing statutes but were designed 
to protect the good will property rights of an owner in merchandise 
which was identified with his trade-mark or brand, even though 
ownership of the merchandise passed to others.'® 

In considering this doctrine the Florida Supreme Court stated 
that the owner of a brand or trade-mark has only the protection of 
law afforded in common with all other property rights. If he is en- 
titled to more, Chief Justice Adams stated, it is from the police 
power, which must be invoked for the welfare of the public and not 
for any private advantage. 

Holdings of the New York and New Jersey courts show that 





12 Vermont, Texas, Missouri and The District of Columbia are the exceptions. 
18 F.g., N.Y. GENERAL Business Law § 369-b; Wis. Star. § 133.25(5) (1947). 


14 See note 3 supra. 

15 Weco Products Co. v. Reed Drug Co., 225 Wis. 474, 274 N.W. 426 (1937). 
16 Old Dearborn Distributing Co. v. Seagram-Distillers Corp., 299 U.S. 183, 

193 (1936). The Court said: 

The essence of the statutory violation then consists not in the bare disposi- 
tion of the commodity, but in a forbidden use of the trademark, brand, or 
name in accomplishing such ——. The primary aim of the law is to 
protect the property—namely, the goodwill—of the producer, which he still 


owns. The price restriction is adopted as an —_—— means to that per- 
fectly legitimate end, and not as an end in itself. 
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Sutherland’s doctrine falls short of explaining the Fair Trade acts. 
They indicate that the right to obtain relief under a Fair Trade act 
is not based on protection of the good will of a producer. In Schenley 
Products Co. v. Franklin Stores” a producer sued to enjoin a retailer 
from selling for less than the price established by a Fair Trade con- 
tract. Neither party to the suit had signed the contract sued on. The 
court held that complainant’s bill was sufficient although it did not 
allege that one of the contracting parties was an owner or the agent 
of an owner of a trade-mark, brand or name.'® In a later case before 
the same court'® this doctrine was strengthened. A non-signing re- 
tailer sued a price-cutting retailer. The action was held maintainable 
on the basis that the Schenley case®® had decided that the rights of a 
distributor were not derived from the owner of the trade-mark. 


Economic Objections 


Objection to the act has customarily been based on its effect on 
the economy, rather than on its possible unconstitutionality. The 
Florida court, in holding the Florida act unconstitutional and dis- 
missing the complainant’s bill, pointed out that the act had been 
passed during a period when business conditions differed greatly 
from those of 1949.2! The Fair Trade act movement was given im- 
petus during the depression by the spread of “‘loss-leader’’ merchan- 
dising which at that time was considered a serious threat to great 
portions of the retailing system. Today conditions are very different.” 

Moreover, the court said, the act is now promoting practices which 
were not its object and which are contrary to the general welfare.” 
Emphasis was placed on the Federal Trade Commission’s Report on 





17124 N.J. Eq. 100, 199 A. 402 (Ct. Err. & App. 1938). 
a8 ne in part the doctrine expressed in Johnson & Johnson v. Weissbard, 
121 N.J. Eq. 585, 191 A. 873 (Ct. Err. & Ap. 1937). 
1® Burstein v. Charline’s Cut Rate, 126 N.J. Eq. 560, 10 A.2d 646 (Ch. 1940). 
20 See note 17 supra. 
21 Liquor Store, Inc. v. Continental Distilling Corp.,.___Fla.____, 40 So.2d 
371, 375, 382, 383 (1949). 
2 Td. 40 So.2d at 383. 
23 Ibid. The court said: 
Many of the precedents from other jurisdictions on similar acts were made 
upon the proponents’ statement that the general welfare would be served. 
he exact contrary is now perfectly apparent as will appear from a study of 
Summary and Conclusion of the Federal Trade Commission, December 13, 
1946. [1945] We quote from Page LXI: ‘The essence of resale price main- 
tenance is control of price competition. Lack of adequate enforcement of the 
antitrust laws leaves a broad field for the activities of organized trade groups 
to utilize it for their own advantage and to the detriment of consumers. . . .” 
When this type of law was first promulgated its purpose was to protect long 
established brands. ... Now new brands by the thousands are created over- 
night to get advantage of the act. 
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Resale Price Maintenance.*% This report indicates the tendency of 
the acts to encourage or compel both retailers and wholesalers to 
form horizontal associations for the purpose of maintaining a non- 
competitive uniform price structure throughout their respective 
fields or industries. For example, the Federal Trade Commission 
reports that although the National Association of Retail Druggists 
and all of its members, officers, and agents are under a perpetual 
injunction against using coercion to enforce resale price mainte- 
nance,” much pressure has been exerted by organized retail druggists 
on manufacturers of commodities sold in drugstores to place their 
products under resale price maintenance.” 

The manner in which this pressure is exerted is usually through 
boycotts. This is shown by the factual situation in United States v. 
Frankfort Distilleries.27 A group of wholesalers and retailers handling 
seventy-five per cent of Colorado’s liquor and wine trade entered 
into Fair Trade contracts. In addition they agreed to boycott whole- 
salers and producers who would not sign Fair Trade contracts main- 
taining prices at the levels the group had established. The court held 
that horizontal agreements were involved and that the defendants 
were guilty under the Sherman Act. 

Fortune magazine, which strongly opposes Fair Trade legislation, 
cites situations where druggists have boycotted or threatened to 
boycott national manufacturers who have attempted to return to an 
uncontrolled system of retail prices.2* The agreements or associations 
used to accomplish such boycotts seem to be horizontal agreements 
prohibited by both the Sherman Act and the Fair Trade acts. For- 
tune further points out that the acts provide for such profits that 
non-druggists are entering the drug field with the probable result 
that druggists will attempt to set up quotas to limit the field. Its 
editors have evidence that this trend has already started and esti- 
mate that the system is already costing consumers $500,000,000 per 
year in higher prices. 





*% FTC, Report oN RESALE Price MAINTENANCE, LIV-LXI (1945). 


% U.S. v. National Ass’n of Retail Druggists, Arr’y Gren., DecrEES AND 
JUDGMENTS IN FepERAL Anti-Trust Caszs, Juty 2, 1890 To JAN. 1, 1918, 115, 
117 (C.C.E.D.Ind. May 9, 1907). 

% FTC, Report on Resate Price MAINTENANCE, XXXII, XXXIII, 36 
(1945). 

27 324 U.S. 293 (1945). 

28 Jan., 1949, p. 70; April, 1949, p. 75, answering heated public and private 
objections to the Jan. article made by the Nat. Ass’n of Retail Druggists. 
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Conclusion 

However, there is doubt whether it is within the realm of proper 
judicial function to hold Fair Trade acts unconstitutional. There 
has been and still is strong disagreement as to the desirability of 
such legislation. In view of this it would seem that the problem should 
be left for the consideration of the legislatures. 

The questions raised by Fortune, the Florida court, and the Federal 
Trade Commission present serious problems. The results of the acts 
are apparently so contrary to the intentions of their enactors that 
it would seem advisable for legislatures to review them and their 
relation to established public policy forbidding combinations in 


restraint of trade.?9 
JOHN M. DIexL 





CONTRACTS—NEGLIGENCE BARRING FRAUD AS A DE- 
FENSE. Relief from the terms of a contract by one who signed with- 
out reading it is involved in the recent case of Engel v. Van den 
Boogart.' 

The defendant listed property for sale with the plaintiff, a real 
estate broker, under a written contract dated July 23, 1945, which 
concluded with the phrase, ‘“This contract shall remain in force until 
October 23, 1945.’’ It also provided for the usual commissions on 
sale or lease of the property by either the broker or owner ‘‘during 
the period of this contract or within three months thereafter.’’ The 
defendant, having only a second grade education, was not able to 
read the contract. He was told by the broker that his property would 
be listed for sale for ninety days and that “the contract would be 
fully terminated at the expiration of ninety days.’”’ In November, 
after the October 23 expiration date, the defendant sold the property 
in the belief that his liability under the listing contract had ended. 
The broker brought an action against the defendant to obtain his 
commission for a sale under the “‘within three months thereafter’’ 
clause in the contract. The defense was fraud in the inducement of 
the contract, and the jury in its verdict found facts supporting this 
defense. The Wisconsin Supreme Court sustained the jury’s findings, 





29 The questionable effects would not be relieved, it seems, by providing, as 
does the Wisconsin act, for review by the Department of Agriculture, ‘upon 
complaint of any person,” of the fairness of any price set by contracts under the 
act. A search of the Department of Agriculture files indicates that no hearing 
has ever been held under this clause. 


1255 Wis. 81, 37 N.W. 2d 852 (1949). 
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and refused to allow the broker to collect a commission on the trans- 
action. 

The defense of fraud in the inducement, to an action to recover 
on a contract, is generally held to require three elements: (1) false 
representations of material facts by the plaintiff made to the de- 
fendant, (2) right of the defendant to rely on the representations, 
and (3) an actual reliance on them. Parol evidence of fraud or mis- 
representation may be shown, even if in contradiction of the written 
instrument.? Thus, the signer of a written instrument may show, 
when sued for breach of contract, that its contents were misrepre- 
sented by the other party at the time of its execution and that the 
signer was not guilty of negligence.* 

It is well settled that in the absence of fraud or misrepresentation, 
one who signs a contract or other written instrument without reading 
it is presumed to know its contents. In Albrecht v. Milwaukee and 
Superior R.R.A an injured employee was suing for damages from 
injuries. The defendant railroad set up a release signed by the plain- 
tiff, who claimed he hadn’t read it and ¢‘dn’t know it was a release. 
The Supreme Court reversed the jury’s verdict for damages for the 
plaintiff employee, holding that a written instrument cannot be 
avoided by showing that one signing it did not know its contents. 
Inability to read English or understand the contents is no excuse, 
in the absence of proof to show that the party had been deceived 
by the other party as to its contents.® 

In the Albrecht case, the basis for the Court’s refusal to avoid the 
contract was that the plaintiff had been guilty of “‘gross negligence”’ 
in failing to read the contract. It has sometimes been labeled simply 
“‘negligence.’’¢ 

In general the rule of the Albrecht case is that if a person cannot 
read the instrument, it is as much his duty to procure some reliable 
person to read and explain it to him before he signs it as it would be 
to read the instrument before he signed if he could read. Failure to 





? Hurlburt v. T. D. Kellogg Lumber Co., 115 Wis. 225, 91 N.W. 673 (1902); 
Gross v. Drager, 66 Wis. 150, 28 N.W. 141 (1886). 


? Malas v. Lounsbury, 193 Wis. 531, 214 N.W. 332 (1927). 
‘87 Wis. 105, 58 N.W. 72 (1894). 


5 See also Deering v. Hoeft, 111 Wis. 339, 87 N.W. 298 (1901), to the effect 
pe in such cases, proof of fraud ‘must be shown by clear and satisfactory 
evidence.” 


6 Thus, a college instructor was “negligent’”’ as a matter of law in signing a 
a order without reading it, and was precluded from relying on the fraudu- 
ent representations of seller’s agent as a defense. Knight and Bostwick v. Moore, 
203 Wis. 540, 234 N.W. 902 (1931). 
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obtain the reading is sometimes such negligence as will estop him 
from avoiding it.’ 

The reason for the doctrine that a defendant’s negligence is a 
bar to a defense of fraud was declared to be that “. . . public policy 
requires that persons shall be required to exercise at least ordinary 
prudence in their dealings, instead of calling upon the court to re- 
lieve them from the consequences of their inattention and negli- 
gence.’’® 

The rules governing such cases may be summarized as follows: 
(1) No other facts being present, if a person signs a written instru- 
ment without reading it, no relief is allowed even though the instru- 
ment is not in accord with the oral agreement; (2) If the contents 
are misrepresented and the signer is not guilty of negligence in not 
reading it, relief can be given. 

The Engel case falls under the second rule. The court weighed the 
defendant’s lack of education, the phrase showing the date to which 
the contract would remain in force, and the oral misrepresentations 
of the broker, against the allegedly negligent conduct of the de- 
fendant. It concluded that while the evidence of defendant’s lack of 
education and the misleading date alone might not have excused the 
defendant from complying with the terms of the contract, the addi- 
tional fact of plaintiff’s assurance that the contract would terminate 
ninety days from the date of signing made the defense of fraud 
sufficient. 

This holding seems to be equitable. It protects parties of less than 
average education from fraud, and at the same time does not allow 
the door to swing open too far in contradicting written instruments 
or permitting imprudent acts. 

JaMEs T. HAIGHT 





CREDITOR’S RIGHTS—GARNISHMENT IN DIFFERENT 
WAGE EARNING SITUATIONS. Not since the case of Foster v. 
Singer, decided in 1887, has the Wisconsin Supreme Court had 
occasion to construe the “due or to become due’’ clause of the Gar- 
nishment Statute. That statute? provides in part: 





712 Am. Jur. 630. 
§ Bostwick v. Mutual Life Ins. Co., 116 Wis. 392, 401, 89 N.W. 538 (1902). 
oer im quoted apprevingly from 14 Am. & Eng. Ency. of Law 117 


169 Wis. 392, 34 N.W. 395 (1887). 
2 Wis. Strat. § 267.17 (1947). 
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From the time of the service of the summons and the complaint 
upon the garnishee he shall stand liable to the plaintiff for . . . 
all his debts due or to become due to the defendant .. . 


The case in effect laid down the rather onerous requirement that the 
plaintiff serve his garnishment summons on payday or fail in his 
action. Employment situations have of course changed considerably 
since 1887. The question therefore arises whether, in the light of 
those changed conditions, the requirement is still in effect and, if 
it is, what the present scope of its operation is. To answer this ques- 
tion, three common types of employment contracts must be considered. 
The first type is exemplified by the one involved in Foster v. Singer, 
an express contract with a specific term of employment. In that 
case, the garnishee employed defendant as a traveling salesman at a 
salary of $125 per month to be paid at the end of each month. Plain- 
tiff brought his action on the twenty-eighth of the month, three days 
before payday. The court held there could be no recovery. Since the 
amount due the employee was contingent upon his working three 
more days, it was not absolutely owing until the thirty-first. Accord- 
ing to the court, the test is whether the employee could have main- 
tained an action against the employer for his wages at the time the 
garnishee process was served. The debt must be absolutely owing 
before it can be garnished, although it need not be payable at the 
time of the garnishment. Since the statute* involved in Foster v. 
Singer was substantially the same as the present statute, there is no 
reason to believe that the result today would be any different. The 
contract is considered entire, and nothing is ‘‘due or to become due”’ 
(which means, according to the court, owing and payable or to be- 
come payable) until the expiration of the employment term. 
Furthermore, Section 267.18(4)* says that no garnishee is liable 
for “anything owing by him upon a contingency.” This rule as 
applied to entire employment contracts is identical to the rule applied 
to independent contractors. In those cases it consistently has been 
held that if the contractor has not fully performed his contract,5 or 





3 Wis. Rev. Srar. § 3719 (1878) preceded present § 324.04 (governing garnish- 
ment proceedings in justice court); Wis. Rev. Stat. § 2768 (1878) preceded 
present § 267.17. Foster v. Singer was concerned with § 3719 which provides: 

The garnishee from the time of service of such summons shall stand liable 

to the plaintiff to the amount of the personal property, money, credits and 

effects in his hands belonging to the defendant, and the amount of his 
own indebtedness to the defendant, then due or to become due, and not by 
law exempt from sale on execution. (Italics supplied) 

4 Wis. Star. § 267.18(4) (1947). 

5 In Edwards v. Roepke, 74 Wis. 571, 43 N.W. 554 (1889), the plaintiff sued 
for the amount due the contractor under a contract for installing a boiler. The 
contract price was $1,000, of which $700 was owing by terms of the contract at 
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if there is any contingency as to the liability of his employer, gar- 
nishment cannot be maintained. 

In a second type of employment contract, the length of the term 
of employment is indefinite but the salary is payable on a weekly, 
monthly, or annual basis. The general rule here is that the employee 
may recover at the stipulated rate for the amount of time he has 
actually worked.* Although authority is not settled on this point, 
that is the majority rule’ and the rule in Wisconsin. The leading case 
is Kosloski v. Kelly.* Plaintiff employee was hired to work in the 
woods for $35 per month; the term of employment was indefinite. 
After working seventy-one and three-fourths days, he voluntarily 
quit his employment. In answer to the employer’s contention that 
he should be paid only for two months, since he had not worked 
three full months, the court held that the employee should recover 
for the full time worked. A contract indefinite as to length of time 
fixes only the rate of pay. Thus, although the rate of pay was to be 
computed on a monthly basis, the employee did not have to work a 
full month in order to be paid for the services rendered. This rule 
has been followed in subsequent cases,® and apparently is still good. 

This conclusion is bolstered by the language of Section 267.18(5) 
which provides that “‘. . . judgment may be given for anything owing, 
although it has not become due. . . .’”” Applied to a garnishment situ- 
ation, it would seem that this section makes the wages of one who 
is hired under a contract of this second type subject to garnishment 
in the amount earned prior to the service of the garnishment sum- 
mons. No Supreme Court case has dealt with this particular situation, 
but the result is almost inescapable if the test stated in Foster v. 
Singer is a valid one. Under the rule of Kosloski v. Kelly, there can 
be no contingency as to the employer’s liability, for the employee 
could at any time maintain an action for wages owing him. 

Garnishment of wages earned in a third type of employment situ- 
the time of service of the garnishment summons. Of the amount owing, $691.50 
had been paid. Since the difference between what was owing and the contract 
price ($300) was contingent upon complete performance, it was held that all 


plaintiff could recover was $8.50, the remainder of the amount absolutely owing 
the contractor. 

In Vollmer v. Chicago & N.W. Ry. Co., 86 Wis. 305, 56 N.W. 919 (1893), 
where the contract had been fully performed, but there remained a contingent 
liability upon the part of the employer to the workmen of the contractor, it was 
held under a statute similar to § 267.18(5) that garnishment would not lie. 

6 Woop, Master & SERVANT § 136 (2d ed. 1886). 

7 Tbid. 

8 122 Wis. 665, 100 N.W. 1037 (1904). 

® See, for example, Milw. Corrugating Co. v. Krueger, 184 Wis. 139, 198 N.W. 
394 (1924); Brooks v. Nat’l Equipment — 209 Wis. 198, 244 N.W. 598 (1932); 
Kosky v. Harnischfeger Corp., 221 Wis. 267, 265 N.W. 583 (1936). 
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ation, where the employee is hired on an hourly wage basis, also 
would seem to be governed by Section 267.18(5). The employer is 
liable for the number of hours the employee actually works, and it 
is immaterial that the employee has a contract calling for a definite 
term of employment. 

Again, there is no case law on this precise question, but dicta in 
Singer v. Townsend" supports the view that liability arises with the 
completion of each severable part of the contract. 

It is probably safe to conclude that although Foster v. Singer is 
still good law, it does not greatly hamper the present day creditor. 
The majority of situations where the remedy of garnishment is 
used will very probably involve the second or third type of employ- 
ment contract. Where the employment contract is “entire,’’ however, 
the creditor apparently still must be careful to serve his garnishee 


summons on payday. Rosert L. WaLpo 





PATENT LAW—AN EVALUATION OF PATENTS BY ANALY- 
SIS OF THE PATENT OFFICE.—Federal court decisions have 
reduced the presumption of an invention’s patentability—formerly 
recognized as arising from a patent grant by the United States Patent 
Office—until the very existence of the presumption is now questioned. 


Tue Court’s ATTITUDE 


The United States Constitution states in Article I, Section 8, 
Clause 8: 

The Congress shall have Power to promote the Progress of 

Science and useful Arts, by securing for limited Times to Authors 

and Inventors the exclusive Right to their respective Writings 

and Discoveries. 


Under this constitutional authority, the Congress promulgated a 
series of laws setting up the Patent Office, and giving the Commis- 
sioner of Patents the power to grant Letters Patent to inventors of 
new and useful inventions. In the earlier days of the patent system, 
the federal courts accepted the grant of a patent by the Commis- 
sioner of Patents as a presumption of its validity.! This presumption 
of validity no longer exists. 

10 53 Wis. 226, 10 N.W. 365 (1881). Here garnishee contracted to pay board 
at a specified rate per week to be paid at the end of the week. The action was 


brought before the end of the week, and it was held that the boarder, if liable 
at all, was liable for only so much of his weekly bill as had then accrued. 


1 United Shoe Machinery Corp. v. Muther, 288 F. 283 (1st Cir. 1923), cert. 
denied, 263 U.S. 703 (1923); Matteawan Mfg. Co. v. Emmons Bros. Co., 253 F. 
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The trend in patent litigation before the United States Supreme 
Court has been tabulated in an article by the late Judge Evan A. 
Evans summarizing the periods of 1900 to 1940 and 1941 to 1945 as 
follows:? 














Total number Patents held Patents Patents held 
Years of opinions valid invalid infringed 
1900- 
1940 91 23 50 18 
1941- 
1945 18 3 10 5 

















The pattern of patent litigation in the United States Circuit Courts 
of Appeals from October 1936 to March 1941 also substantiated the 
trend ;* 











Patents held partly 
Number of Patents held Patents held valid and partly 
Cases valid invalid invalid 
371 86 250 35 














These figures indicate the courts’ attitude on the validity of patents 
granted by the Commissioner of Patents. The Butexr Gas Co. v. 
Southern Steel* case in which a federal district court had upheld a 
patent, was reversed by the Circuit Court of Appeals of the 5th 
circuit. The court in its opinion stated 


The presumption of patentability which attends the grant of a 
patent cannot survive in the face of undisputed facts showing 
that there is no invention. 


In Magnaflux Corporation v. Coe, Commissioner of Patents, the Court 
of Appeals of the District of Columbia in a dicta said :* 


The frequency with which the Supreme Court, notwithstanding 
the presumption (of the validity of a patent granted), had over- 
ruled the Patent Office on the issue of invention in infringement 
suits indicates that Patent Office standards of invention in the 
past have been too low. 


372 (1st Cir. 1918); Troy Laundry Mach. Co. v. Columbia Mfg. Co., 217 F. 
787 (D.C. Pa. 1914). See also Castellan, Shifting Sands of Patents, 28 J. Par. 
Orr. Soc’y 416 (1946); and Note, 8 U. or Cin. L. Rev. 95 (1984). 


* Fox, Monopolies and Patents 266 (Toronto, Canada: The University of 
Toronto Press, 1947). 
20 Goan Disposition of Patent Cases by the Courts, 24 J. Pat. Orr. Soc’y 19, 
4 123 F.2d 954 (5th Cir. 1941). 
5 123 F.2d 954, 955 (5th Cir. 1941). 
6 139 F.2d 531, 532 (App. D. C. 1948). 
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The trend since 1943 has become more pronounced with the result 
that the courts give little weight to the presumption of the validity 
of a patent. In 1947 in the case of Ginsgerg v. Railway Express Agency 
Inc. the district court held :’ 


It may now well be said that no presumption whatever arises 
from the grant of a patent. It is strange that this pioneer among 
administrative bodies has so used its authority that the pre- 
sumption of validity of its acts is no longer entertained by 
courts. 


A judge of the 7th Circuit Court of Appeals, the late Judge Evan A. 
Evans said :* 


The record of the U. 8S. Supreme Court during the last five years 
indicates not only a decided trend, but a raising of the stand- 
ards of patentable novelty so high that few inventions or dis- 
coveries will meet the test. 


THE ENTERPRISER’S ATTITUDE 


The courts’ outlook of the patent system leads to the question, 
what is wrong?® In the article American Business Looks at Patent 
Reforms, Robert Gottschalk wrote in 1946: 


The rule of the Law books is that a patent is presumed to be 
valid. But the tally of court decisions puts the rule in reverse. 
And American Business is worried. Little Wonder! The Patent 
Office and the courts grew further apart. The courts announce 
new “doctrinal trends’ and call for higher standards of inven- 
tion. Duly granted patents are picked off like sitting ducks. 
Public confidence in patents dwindles. The flow of money to back 
new enterprises is discouraged. 


This is also the opinion of Casper W. Ooms, past Commissioner of 
Patents:" 


So if a patent is to continue to serve as an incentive to the 
patentee, he must have more assurance than he has today, that 
his patent will be respected. 


The basic defect is the granting of patents which are inherently 
invalid in that the patents do not measure up to the higher standards 


773 US. Pat. Q. 112, 113 (S.D.N.Y. 1947). 

8 Evans, Disposition of Patent Cases by the Courts, 24 J. Pat. Orr. Soc’y 19, 
24 (1942). 

® Many have asked this question and some have attempted to answer it. See 
Arnold, The Abuse of Patents, 24 J. Pat. Off. Soc’y 531 (1942); contra, Langner, 
We Depend on Invention, 24 J. Pat. Off. Soc’y 545 (1942); Edwards, Maintaining 
Competition 218 (New York: McGraw-Hill, 1949). 

10 28 J. Pat. Orr. Soc’y 153, 155 (1946). 
11 28 J. Par. Orr. Soc’y 5, 10 (1946). 
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of invention the courts demand. To correct this, business advocates 
“that more careful and adequate scrutiny of patent applications is a 
must.’ This opinion was also shared by Casper W. Ooms, namely 
that for the patent office to prevent issuance of patents whose only 
claim to validity is the presumption of validity arising from their 
issuance, the patent office would have to intensify the search of prior 
art to make sure no available anticipations are overlooked." 

The fault is not in the inventions, but in the inadequate searching 
by the patent office prior to issuing the patent; not so much in the 
law as its administration, the matter of administration being “a 
matter of men and dollars.’ The examining and administrating 
facilities of the patent office must be commensurate with its responsi- 
bilities as enlarged by the higher standards required by the courts. 
The trend of added appropriations as reflected in greater yearly 
expenditures by the patent office, is beginning to aid the lamented 
position of the patent grant. 


SrupDy OF THE STATISTICS 


The statistical study of the patent office is divided into two parts: 
(1) A survey of the utilization of the patent office and its manpower 
and expenditures, and (2) A study of the possible effect that the 
attitude of the courts on patents may have on the trend of giving 
new inventions to the public and stimulating invention. 

The cooperation of the Commissioner of Patents in furnishing the 
basic statistics for a statistical exploration into patent office facilities 
and operations is greatly appreciated; without such help this article 
would not have been written. 


A Survey of the Utilization of the Patent Office and its Manpower and 
Expenditures. (The references in this section are to Table I.) 


It is important to note that the basic figures of the Table I are 
utilized in this article as a basis for relative comparisons. The interest 
is in the ratios developed and their general trend. Since business 
contends that the examination of patentability is lax, it is rather 
important to note the number of examiner assistants who actually 
examine the applications for patentability. It is readily seen in 
column 5 that in 1923 the load of applications per assistant examiner 
man-year was very heavy and varied appreciably until 1948. After 
much pressure by business to restore status to patents, the number 





2 28 J. Par. Orr. Soc’y 153, 155 (1946). 
13 28 J. Par. Orr. Soc’y 5, 10 (1946). 
4 28 J. Par. Orr. Soc’y 153, 155 (1946). 
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of assistant examiners was increased causing the load to be halved 
and resulting in a correlatively more careful scrutiny of each applica- 
tion. This is immediately reflected in column 6 where we see the 
result of more careful and cautious grant of patents in our present 
day. In 1947 and 1948 the patents granted were only one-half of 
those in former years. 

In column 7, a reason for the sudden closer scrutiny of patents 
can be seen. The expenditures of the patent office advanced con- 
siderably.* This is undoubtedly due to pressure upon government to 
restore some assurance to the inventor that his investment, repre- 
sented by the patent, will be protected. 

Column 8 shows a relative cost per patent and in no way shows 
the cost to the patent office of each patent. The cost per patent 
found is relatively small when compared with the large investment 
the inventor has already made in developing the invention. The 
inventor would certainly be willing to pay an additional fee if it is 
needed to help pay for his grant of patent. The patentee wants to be 
assured that he is granted a patent whose validity will be upheld 
by the courts. 

A final compilation in column 9 illustrates the more stringent 
attitude of the patent office in granting patents. The patent office 
enlarged its examiner staff to give more careful scrutiny to applica- 
tions. From 1923 to 1945 the ratio of patent grants to applications 
averaged about one patent grant out of two applications. The sudden 
stringency in application examination by the patent office was 
noticed in 1946, when the ratio was one patent granted out of three 
applications. In 1947 the ratio was one patent issued out of three 
applications. Then with a slight drop in applications in 1948, the ratio 
returned to one patent granted out of every three applications. 

The patents granted in recent years, in 1946 to 1948, will have to 
stand a court test as to validity. The courts may slowly attempt to 
return a presumption of validity to patents from the fact of their 
issuance by the Commissioner of Patents. It will be interesting to 
note in future cases whether the court’s attitude will change. The 
question is, Has the patent office set the standard of invention high 
enough so as to satisfy the courts? 


A Study of the Possible effect that the Attitude of the Courts on Patents 
May Have on the Trend Toward Giving New Inventions to the Public. 
(The references in this section are to Table IT.) 





16 It is further interesting to note that the Patent Office has operated with a 
surplus, due to its income from yearly operations, for at least 76 years since 1837. 
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3. 4. 5. 
Ratio of Ratio of 
Patent Appli- Patents 
cations to Granted to 
U.S. Popula- Patent Ten Ten 
tion (Official | Applica- | Patents Thousand Thousand 
Year Census) tions Granted Population Population 
1840 17,069,453 765 473 449 .277 
1850 23,191,876 2193 993 .947 429 
1860 | 31,443,321 7653 4819 2.44 1.53 
1870 38,558,371 19171 13321 4.97 3.46 
1880 50,155,783 23012 13947 4.61 2.78 
1890 62,947,714 41048 26292 6.54 4.18 
1900 75,994,575 41980 26499 5.53 3.49 
1910. 91,972,266 64629 35930 7.05 3.92 
1920 105,710,620 86815 39882 8.22 3.78 
1930 122,775,046 96448 52571 7.86 4.29 
1940 131,669,275 69773 47924 5.31 3.64 
1945 139,585,518* 66037 31033 4.74 2.22 
1946 139,585,518* 88905 27077 6.36 1.94 
1947 139,585,518* 86749 22189 6.21 1.59 
1948 139,585,518* 80708 24617 5.79 1.77 




















* Estimated population as of July 1, 1945 by The World Almanac and Book of 
Facts for 1948, ine York World Telegram, New York, New York, page 208. 


Robert Gottschalk has stated it very adeptly, 


The patent is a means of paying for progress. Whittle down the 
patent and you slow down progress. Perfection is not so close at 
hand that we can afford to slow down or stop. 


In Table II, compare the patent applications with population in 
column 4; it can be seen that from 1870 on, the inventive genius was 
increasingly productive. The ratio ascended to eight applications per 
10,000 population in the period from 1920 to 1930. In column 5, 
the patents granted approximate 3.5 to 4 patents per ten thousand 
population. A decline can be noticed in 1945 and 1.6 to 2.2 patents 








16 28 J. Par. Orr. Soc’y 153, 158 (1946). 
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per ten thousand population are granted at present.!? This demon- 
strates that the patent office is becoming more stringent and the 
cry of the courts for a higher plane of inventiveness and a more 
strict examination of patent applications is being met. 

In conclusion, it might be well to emphasize that raising the stand- 
ard of invention and reducing the number of patents granted per 
population may have just as adverse an effect upon our progress and 
upon investment in inventing and in commercializing of inventions 


as has the recent court trend. 
Econ W. MuELLER 





TAXATION—IS THE VOLUNTARY PAYMENT OF AN- 
OTHER’S OBLIGATION DEDUCTIBLE AS AN “ORDINARY 
AND NECESSARY” EXPENSE UNDER IRC 23(a)(1)? In the 
recent case of Friedman v. Delaney! the court held that a voluntary 
payment by a lawyer to maintain his professional reputation was not 
deductible under the Internal Revenue Code, Section 23(a)(1), which 
provides that “In computing net income there shall be allowed as 
deductions . . . all the ordinary and necessary expenses paid or 
incurred during the taxable year in carrying on any trade or busi- 
ness... .” 

The facts, as stated by the majority of the court, were that Fried- 
inan, an attorney, represented Wax in a matter of a composition 
in bankruptcy. It was necessary for Wax to make a cash deposit of 
$7,000 before the arrangements could be completed, and having only 
$2,000 in cash he agreed to pledge a life insurance policy for the 
remaining $5,000. Relying on Wax’s word, since he was a valued 
client in whose integrity Friedman had considerable faith, Friedman 
personally assured the creditors that the money for the composition 
would be available. Wax, however, backed down on his agreement 
to pledge the policy and Friedman recognized his moral obligation to 
the creditors by depositing $5,000 of his own money. He contended 
that this loss was the result of keeping his word which the ethics of his 
profession compelled him to do. Nevertheless the court denied the 
deduction of this expenditure on the ground that it was not an 
ordinary and necessary expense within the meaning of Section 
23(a)(1). 





17 The 1945-1948 figures are based upon population estimates. 


1 Friedman v. Delaney, 171 F.2d 269 (ist Cir. 1948) cert. denied, 336 U.S. 
936 (1949). 
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District Judge Peters speaking for the majority of the court pointed 
out that this loss arose from a gratuitous assurance given to the cred- 
itors of Wax by Friedman and that it amounted to a voluntary 
underwriting of another’s obligation. In the opinion of the court it 
was therefore an “extra professional liability” which was not 
covered by the statute. The judge stated that “even if the 
credit and reputation of the taxpayer would have been improved by 
these payments and even though they would in any way benefit the 
taxpayer, voluntary payments are not deductible as ordinary and 
necessary business expenses or losses.’’ 

Chief Judge Magruder in a concurring opinion cast doubt on the 
validity of basing the decision on the voluntary feature of the pay- 
ment. He said “I do not think that the fact that the making of the 
deposit was ‘vo.untary,’ in the sense that it was not in pursuance of 
an enforceable legal obligation, is conclusive against deductibility.’” 
He based his decision on some additional facts which the majority ap- 
pareritly deemed unimportant but which to him were significant. He 
noted that the compromise in bankruptcy had failed for lack of 
agreement among the creditors and the $5,000 was never applied to 
the limited purpose for which deposited. Friedman then had peti- 
tioned for the return of his deposit to which he was “clearly entitled”’ 
in Judge Magruder’s opinion. There was an unexplained delay in the 
return of this money and later, as a part of an agreement compro- 
mising a suit by the trustee in bankruptcy against one of Wax’s 
creditors, Friedman agreed not to press his claim for the return of 
his deposit. The record is silent on Friedman’s reasons for so acting 
but it does not appear that this agreement was in any way related to 
Friedman’s previous moral obligation arising from his assurance to 
the creditors. In the light of these facts it seems clear that Fried- 
man’s “. . . relinquishment of his claim for refund of the $5,000 deposit 
can, therefore, not be deemed to have been an ordinary and necessary 
expense by way of fulfilling a professional commitment made in the 
course of his practice of the law.’ 

The concurring opinion in the Friedman case points out a conflict 
of authority on the issue of whether the voluntary assumption of an 
obligation of another can ever be an “ordinary and necessary” ex- 
pense incurred in carrying on a trade or business. Judge Magruder 





2 Td. at 271. 
3 Td. at 273. As authority Judge Magruder cites the cases of A. Harris & Co. 
v. Lucas, 48 F.2d 187 (5th Cir. 1931) and Dunn & McCarthy, Inc. v. Commis- 
sioner, 139 F.2d 242 (2d Cir. 1943). 
4 Friedman v. Delaney, 171 F.2d 269, 274 (ist Cir. 1948). 
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cites authority which rebuts the contention of the majority that such 
an expenditure cannot be deducted regardless of its beneficial effect 
on the taxpayer’s business. From a survey of the cases, however, it 
appears that the numerical weight of authority supports the view 
that such expenses are not deductible. 

In one group of cases where a corporation had paid off the debts or 
losses of a subordinate or affiliate company in order to protect its 
own credit standing, financial reputation,’ or source of supply,® the 
courts uniformly disallowed any deduction fer tax purposes be- 
cause the words “ordinary and necessary’’ were used conjunctively 
and a payment must satisfy both requirements. Therefore, no matter 
how “necessary” a payment might have been to protect credit and 
business standing and no matter how commendable the motive, it is 
not “‘ordinary”’ for a business to pay debts for which it is not liable.’ 

However, these cases did not contain the element of a moral 
obligation to pay, the presence of which might well make a difference 
in the attitude of the court. Thus in another group of cases involving 
the payment of debts of a business’ officers or predecessors, the results 
have not been so uniform. The leading case in this group disallowing 
a deduction, and the only United States Supreme Court decision 
involving this type of expenditure, is Welch v. Helvering.* In that 
case the taxpayer, in order to establish his credit, paid off some of the 
discharged debts of the bankrupt corporation of which he had been 
an officer. The deduction was denied because it was not an ‘“‘ordinary 
expense’ notwithstanding that it was expedient and would result 
to the taxpayer’s advantage. Justice Cardozo stated: “Men do at 
times pay the debts of others without legal obligation or the lighter 
obligation imposed by the usages of trade or by neighborly amenities, 
but they do not do so ordinarily, not even though the result might 
be to heighten their reputation for generosity and opulence.”’® The 
same result was reached where a taxpayer without legal obligation 
paid obligations of its president and its predecessor partnership and 
corporation in order to support its credit.!° 

The leading case taking the opposite view is Dunn & McCarthy 


5 Interstate Transit Lines v. Commissioner, 319 U.S. 590 (1943); W. F. Young 
Inc. v. Commissioner, 120 F.2d 159, 166 (1st Cir. 1941); Simms Oil Co. v. Com- 
missioner, 74 F.2d 561 (2d Cir. 1935); National Piano Mfg. Co. v. Burnet, 50 
F.2d 310 (D. C. Cir. 1931). 

6 A. Giurlani & Bro. Inc. v. Commissioner, 119 F.2d 852 (9th Cir. 1941). 

7Sam P. Wallingford Grain Corp. v. Commissioner, 74 F.2d 453 (10th Cir. 
1934); Welch v. Helvering, 290 U.S. 111 (1933). 

8 Welch v. Helvering, supra note 7. 

9 Td. at 114. 

126" P. Wallingford Grain Corp. v. Commissioner, 74 F.2d 453 (10th Cir. 
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Inc. v. Commissioner." In that case payments by a corporation to its 
salesmen to repay loans made by them to its deceased president were 
deductible because the evidence showed that a failure to pay would 
impair the attitude of salesmen and customers toward the company.” 
A distinction was drawn between this case and Welch v. Helvering on 
the ground that the latter involved a payment made to establish 
and acquire goodwill and a credit standing, and was in the nature of 
a capital expenditure which would not be deductible; here the pay- 
ment was made to retain an existing goodwill and thus prevent a 
loss of earnings which might result if it were diminished or destroyed. 
This distinction will explain some but not all of the cases which are 
in conflict since many of the cases denying tax deductions for volun- 
tary payments do not involve payments of a capital nature.” 

In the final analysis the cases can be distinguished only by their 
factual variances. It is difficult, if not impossible, to apply any general 
rule to these cases which will determine just what is “ordinary and 
necessary.’’ It is clearly a question of fact and as such depends on 
the particular circumstances of each case. Justice Cardozo summed 
up the difficulty in Welch v. Helvering, when he said ‘The standard 
set up ... is not a rule of law; it is rather a way of life. Life in all its 
fullness must supply the answer to the riddle.’ 

This standard, although vague and difficult of application, gives 
us the best insight into the conflict on the problem of voluntary 
payments. The sweeping denial of deductibility regardless of moral 
obligation or resulting benefit to the taxpayer made in the Friedman 
case and others is too broad to be without exception. However, by 





1 Dunn & McCarthy, Inc. v. Commissioner, 139 F.2d 242 (2d Cir. 1948). 

12 Accord, A. Harris & Co. v. Lucas, 48 F.2d 187 (5th Cir. 1931) (where pay- 
ments by a ’store to former creditors to reimburse them for losses on a compromise 
settlement were deductible since made to restore credit rating.) va. Helvering v. 
Community Bond & Mortgage Corp., 74 F.2d 727 (2d Cir. 1935 

18 Harvey v. Commissioner, 171 F.2d 952 (9th Cir. 1949) «Te an inventor 
paid his brother, who helped in perfecting patents, a percentage of the sales of 
the or without a legal obligation to do so); Readin; mg Co. v. Commissioner, 
132 F. 2d 306 (3rd Cir. 1942); Pantages Theatre Co. v. Welch, 71 F.2d 68 (9th 
Cir. 1934) (where a corporation assumed expenses in the defending of its presi- 
dent who was c with rape while conducting an interview in the course of 
business); Blackwell Oil & Gas Co. v. Commissioner, 60 F.2d 257 (10th Cir. 
1932); Robinson v. Commissioner, 53 F.2d 810 (8th Cir. 1931). 

“ An “ordinary” expense need not be habitual or normal. It is quite possible 
that it be made only once in the lifetime of a particular person or business. Welch 
v. Helvering, 290 U.S. 111 (1933). The controlling guide is that the transaction 
giving rise to the expense must be normal in the particular type of business in- 
volved. Deputy v. DuPont, 308 U.S. 488 (1940); Welch v. Helvering, supra. 

“necessary” expense is interpreted as being appropriate or helpful. Com- 
missioner v. Heininger, 320 U.S. 467 (1943). This is considerably short of the 
dictionary synonyms “essential or indispensable.” 

16 290 U.S. 111, 115 (1933). 
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extending the rule against deduction of these payments to the situa- 
tion presented by Friedman v. Delaney the court underscores a modern 
trend against the taxpayer in these situations.'* Thus it appears that 
the Friedman case must be construed as interjecting a warning to 
those who would pay obligations which they cannot be forced to pay 
in a court of law. This is true regardless of how much such payment 
results to one’s advantage and no matter how strong the compulsion 
of ethics and honor. It seems an exception will not be made even for 
professional men whose business is based on maintaining a high moral 
and ethical reputation in the community. This goes a long way to- 
wards weakening the foundations of those past cases which have 
allowed voluntary payments under special circumstances. It would 
seem now that no matter how extenuating the facts may be in the 
taxpayer’s favor, the payment of the debt of another under a moral, 
but not a legal, compulsion is exceedingly risky business from a tax 
standpoint. 
GerorceE B. Knicut 





TAXATION—INHERITANCE TAX OF SURVIVING JOINT 
TENANT. In Estate of Hounsell' the Wisconsin Supreme Court for 
the first time interpreted Section 72.01(6)? of the Wisconsin inherit- 
ance tax statute and established the Wisconsin law as to the taxation 
of property registered in joint names. The statute reads: 


Joint InrEREsTS. Whenever any property, real or personal, is 
held in the joint names of two or more persons, or as tenants by 
the entirety, or is deposited in banks or other institutions or 
depositaries in the joint names of two or more persons and pay- 
able to either or the survivor, upon the death of one of such 
persons the right of the surviving tenant by the entirety, joint 
tenant or joint tenants, person or persons, to the immediate 
ownership or possession and enjoyment of such property shall 
be deemed a transfer of one-half or other proper fraction there- 
of taxable under the provisions of this chapter in the same manner 
as though the property to which such transfer relates belonged 
to the tenants by the entirety, joint tenants or joint depositors 
as tenants in common, and had been bequeathed or devised to 
the surviving tenant by the entirety, joint tenant or joint tenants, 
person or persons, by such deceased tenant by the entirety, joint 
tenant or joint depositor, by will. 





16 Cf. Harvey v. Commissioner, 171 F.2d 952 (9th Cir. 1949). 


1252 Wis. 138, 31 N. W. 2d 203, ceri. denied, 335 U. S. 844 (1948). 
2 Wis. Star. § 72.01(6) (1947) has been law since 1917. Wis. Laws 1917, c. 322. 
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The Problem 


In the Hounsell case the husband bought certain properties* in his 
own and his wife’s name; the husband furnished the entire con- 
sideration. Thereafter the wife died and the state imposed an in- 
heritance tax on one-half the value of the properties held in their 
joint names on the ground that at the death of the wife a transfer 
taxable under Section 72.01(6) had occurred. 

Hounsell contended that there was no transfer of any property 
interest to him at the death of his wife because she had never had 
any interest in the properties. He tried to establish that he had put 
the properties in their joint names merely for ‘‘convenience’”’ and 
had no intention of creating a joint tenancy or making a gift of a 
half interest to his wife. However, almost all the evidence he brought 
forth as to the transactions was held incompetent under Section 
325.164 which forbids the introduction of testimony as to transactions 
with a deceased person where the opposite party derives his title or 
interest through the deceased. It was argued that since this statute 
prevented proof of the nonexistence of a joint tenancy the state 
should lose its presumption and ought to prove that a joint tenancy 
had been created and that a gift of one-half the properties had been 
made to the wife. This contention was ignored by the court. The 
result appears to be that the state is always entitled to a presump- 
tion of joint tenancy when title to property is carried in joint names. 


Tax on Joint Names 


Even if Hounsell had succeeded in establishing that the arrange- 
ment in fact was not a joint tenancy because there was no valid gift 
to the wife nor purchase of an interest by her, the tax imposed 
under Section 72.01(6) would probably have been sustained. The 
terms of the statute do not require property to be held in joint 
tenancy; that the property be carried in joint names is sufficient for 
applying the tax. Evidence that the court has adopted this view can 
be gathered from the fact that it distinguished the cases® cited by 
Hounsell on gifts of joint tenancy interests on the ground that none 
of them were concerned with Section 72.01(6). The implication 
therefore, seems to be that even in cases where it is proved that no 





3 The properties consisted of real estate, mortgages, a note, and bank accounts. 
4 Wis. Start. § 325.16 (1947). 


5 Estate of Krause, 241 Wis. 41, 4 N. W. 2d 122 (1942); Estate of Staver, 218 
Wis. 114, 260 N. W. 655 (1935); Marshall & Ilsley Bank v. Voight, 214 Wis. 27, 
252 N. W. 355 (1934). 
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joint tenancy existed, an inheritance tax can be based on the exist- 
ence of joint names alone. Furthermore, the court went on to say:* 


The terms of the statute involved here leave no room for 
questioning from where the interest of each of the parties came. 
It states the rule as affecting cases of this character, and the 
only exception which exists in favor of a surviving tenant is where 
the joint title has come into being under, and is a part of, a 
transaction clearly indicating a trust relation or the existence 
of an agency only. Otherwise, all that is needed to set the statute 
in motion is to have property in the joint names of the parties. 
When that is the case and one of the parties dies the right of 
the other to the whole “shall be deemed a transfer of one-half . 
thereof”’ . . 


Constitutionality of Section 72.01(6) 


If Hounsell had been able to establish that there was, in fact, no 
joint tenancy and the court had held that the tax was still appli- 
cable, then it would seem that Hounsell could have raised a constitu- 
tional question of due process or unreasonable classification.? How- 
ever, the statute probably would be upheld in such a case to prevent 
tax avoidance by those who would otherwise make sure that proof 
was available for the sole purpose of establishing the lack of any 
joint interest in cases where the noncontributing party died first. It 
is a wise rule that makes the tax applicable where the surviving 
tenant originally owned all the property and can give no reason for 
putting it in joint names. 


Exceptions Other than Agency and Trust 


It is difficult to see how the court could say on the one hand that 
the terms of the statute left no room for inquiring into the source 
of each joint tenant’s interest and on the other hamd create by 
dictum two exceptions, agency and trust, which are not provided for 
in the statute. The court further stated that only those two excep- 
tions would be allowed. That the court created two exceptions in- 
dicates, to some extent, that the statute will not be applied to cases 
where there is actually no beneficial ownership in the deceased joint 
tenant. But why limit the exceptions to trust and agency? It would 
seem that exceptions should be allowed in cases where the surviving 
joint tenant can prove that the property was put in joint names 
because of fraud, mistake, or duress. To a degree, the same policy 





6 252 Wis. 138, 142, 143, 31 N. W. 2d 203, 205, 206 (1948). 


7See Will of Le Feber, 223 Wis. 393, 271 N. W. 95, 109 A. L. R. 732 (1937); 
51 Am. Jur. 238; 61 C. J. 158. 
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reasons that are applicable to the trust and agency exceptions would 
seem to apply, for if the survivor can establish fraud or mistake and, 
in effect, reform the title, he has established that the deceased 
actually had no beneficial interest. Perhaps, it could be argued that 
cases involving fraud, mistake, and duress are more easily settled 
while all the parties are living and that the death of one of the parties 
ought to preclude any investigation beyond the title, at least for tax 
purposes. However, if the survivor succeeds in overcoming the barrier 
created by Section 325.16 and establishes fraud, mistake, or duress, 
it would seem that cases might arise where it would be a violation 
of the due process clause to tax one-half of the value of the property 
merely because it was registered in joint names.* Prevention of tax 
avoidance ought not to necessitate the taxation of all such interests. 
Already the combination of Section 325.16 and what amounts to the 
presumption of gift and joint tenancy created by joint names is 
more than sufficient not only to prevent tax avoidance but to make 
the tax felt even beyond the limits of the statute as here interpreted 
by the court.? 

In conclusion this is the law as it now appears under Section 
72.01 (6). The tax base of a deceased joint tenant is determined by 
dividing the total value of the joint property by the number of 
joint names. It is not determined by the amount contributed by 
each as is the case under the federal estate tax.!° Thus in the common 
case of a husband and wife, one-half is taxed to the survivor regard- 
less of amounts contributed by each. 

The taxation of joint interests based on the number of joint 
tenants necessarily assumes a gift from those contributing more 
than their share to those contributing less, for how else can it be 
maintained that all have equal shares? Thus where A furnishes all 
the consideration for a joint estate with B, he has by that act made 
B a gift of one-half the value of the joint estate. Should B die first, 
A must pay an inheritance tax on the one-half interest B had. This 
is a logical and rational method of taxation considering the fact 
that B, until the time of his death, had the power to create a tenancy 
in common by conveying his interest by deed. There are at least two 
exceptions that the court will recognize, agency and trust. Other 





8 See note 7 supra. 


® Section 325.16 might exclude proof of agency or trust otherwise easily estab- 
lished if the deceased were living. 

10 Int. Rev. Cope § 811 (e). Statutes similar to Section 72.01 (6) exist in 
several states; most states have statutes similar to the federal statute, thereby 
to a large extent obviating the problem. The state statutes are compiled in 
CCH State Inu., Est., anp Girr Tax Serv. 
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exceptions might later be given legal sanction when the problem of 
exceptions to the application of the statute is the issue actually 


before the court. 
Rosert W. SMITH 





TAXATION—THE CULBERTSON DECISION—A CHANGE 
IN THE METHOD FOR DETERMINING THE EXISTENCE 
OF FAMILY PARTNERSHIPS FOR FEDERAL INCOME TAX 
PURPOSES. The Tower! and Lusthaus* decisions of 1946 have been 
interpreted by the courts to require that the partners in an alleged 
family partnership must contribute “original capital’’ or substantial 
effort toward the management and control of the business or must 
perform other vital services for the partnership if it is to be con- 
sidered valid for tax purposes. The United States Supreme Court’s 
recent decision in Commissioner of Internal Revenue v. W. O. Culbert- 
son, Sr.,? however, should liberalize the previously strictly adhered 
to requirements of the Tower case.‘ 

The facts in the Culbertson case were these: 

Culbertson and R. S. Coon had, from 1915 until October 1939, 
operated a cattle ranch as partners. In 1939 Coon wanted to dissolve 
the partnership because of his advanced age. Culbertson, desiring to 
purchase Coon’s remaining 1500 head of cattle, offered him $65 a 
head. Coon agreed to sell on the condition that Culbertson sell an 
undivided one-half interest at the same price per head to Culbertson’s 
four sons. After discussing the matter with his sons, Culbertson 
agreed to the condition and the transaction was consummated. The 
following day Culbertson’s four sons gave him a note to cover their 
share of the purchase price. The note was paid in this manner: 





1 Commissioner v. Tower, 327 U. S. 280 (1946). 

2 Lusthaus v. Commissioner, 327 U. S. 293 (1946). 

369 S. Ct. 1210 (1949). 

‘For the effect of the Tower and Lusthaus decisions up to March, 1947, see 
Sizer, Federal Income Tax Treatment of Family Partnerships since the Tower and 
Lusthaus Cases, 1947 Wis. L. Rev. 293. 

The following family partnership tax cases have been reversed and remanded 
for further proceedings in conformity with the opinion of the Supreme Court in 
the Culbertson case: Harris v. Commissioner of Internal Revenue, 175 F. 2d 444 
(9th Cir. 1949) (Where Tax Court held partnership invalid because the son and 
daughter each acquired partnership interest by gift and contributed neither 
services nor their own capital.) Trepte v.. Commissioner of Internal Revenue, 
175 F.2d 444 (9th Cir. 1949) (Where Tax Court held the pertanees invalid 
because the capital was evidenced by a note paid from share of profits.) Seabrook 
v. Commissioner of Internal Revenue, 176 F.2d 605 (5th Cir. 1949) (Where Tax 
Court held that a partnership was not created by conveyance of shares in a busi- 
ness to taxpayer’s children without consideration.) Ginsburg v. Arnold, 179 F.2d 
879 (5th Cir. 1949) (Although this court had previously upheld the Tax Court 
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One-half of a loan procured by the new partnership. . .. .. 30,000 


The loan was repaid from proceeds of the operation of the ranch. 
The oldest of the sons, twenty-four, had been a foreman on the ranch 
for two years under the former partnership; he continued in that 
capacity under the new partnership until he entered the army. For 
his services he received $100 monthly plus lodging and board for 
his wife and himself. The twenty-two year old son entered the army 
upon his graduation from college and rendered no services to the 
partnership. The other two sons, eighteen and sixteen, both attended 
school during the winter and worked on the ranch during the summer. 

On these facts the Tax Court,' applying the tests of the Tower 
case, found the partnership invalid because: 

(1) The sons contributed no original capital within the meaning 
of the Tower and Lusthaus cases. The Tower case had held that a gift 
from an old to a new partner which the new partner in turn had 
invested in the business was insufficient original capital. The Lusthaus 
case further defined this original capital test and excluded under it a 
loan from an old to a new partner which the new partner had in turn 
invested in the business and which was to be repaid by the new part- 
ner’s profits from the business. 

(2) The services contributed by the sons would not justify recog- 
nition of the partnership since they performed no greater services 
after the formation of the partnership than before. 

(3) The sons contributed no “vital additional services’’ sufficient 
to take the place of a capital contribution. 

The court of appeals reversed the Tax Court decision.’ Pointing 
out that the proof conclusively showed that the partnership was 
entered for the benefit of the business and not for the purpose of 
avoiding taxes, that there was no basis for holding that a partner 
must contribute capital or render services to the partnership prior 
to the time he is taken into it, and that this partnership was formed 





decision finding the partnership invalid because taxpayer retained control of 
capital, the son performed no services during tax years and daughter’s services, 
if any, were insufficient, the judgment was vacated and rehearing was ordered 
to allow additional evidence appropriate in the light of the Culbertson decision). 

The following decisions held the family partnership valid because there was 
shown a real and true intent to carry on the business as a partnership for all 
purposes: Wenig v. Commissioner of Internal Revenue, 177 F.2d 62 (D.C. Cir. 
1949); O. H. Delchamps, A. F. Delchamps, C.C.H. Tax Court Rep., Dec. 17, 
160 (T.C. 1949). 


5 C.C.H. 6 T.C. Memo 692 (1947). 
6 Culbertson v. Commissioner, 168 F.2d 979 (5th Cir. 1948). 


























May] NOTES 573 
“with the full expectations and purpose that the boys would, in the 
future, contribute their time and services to the partnership,’’’ the 
court held the partnership valid. 

Agreeing with neither of the lower court decisions, the United 
States Supreme Court reversed and remanded without reinstating 
the Tax Court’s decision. It rejected the reasoning of the court of 
appeals that an intention to contribute capital or services sometime 
in the future is sufficient to satisfy the ordinary concept of a partner- 
ship on the ground that it does not meet the demands of Sections 
11 and 22(a) of the Code’ that “‘he who presently earns the income 
through his own labor and skill and the utilization of his own capital 
be taxed therefor.’’® 

In regard to the decision of the Tax Court, the Supreme Court 
stated that the requirements of ‘original capital’’ or ‘“‘vital services”’ 
which were deemed necessary for the existence of a family partner- 
ship were only circumstances to be taken into consideration by the 
court in determining the parties’ intent, and not conclusive tests. The 
correct question to be determined is “. . . whether considering all 
the facts—the agreement, the conduct of the parties in execution of 
its provisions, their statements, the testimony of disinterested per- 
sons, the relationship of the parties, their respective abilities and 
capital contributions, the actual control of income and the purposes 
for which it is used, and any other facts throwing light on their 
true intent—the parties in good faith and acting with a business 
purpose intended to join together in the present conduct of the 
enterprise.’’”!° The Supreme Court specifically pointed out that the 
Tower case did not authorize the Tax Court to substitute its judg- 
ment concerning the value of the contribution made by each partner 
for the judgment of the partners concerned. As to intra-family gifts 
of capital which the donee invests in the partnership, the court held 
that if the donee exercises dominion and control over that property— 
and through that control influences the conduct of the partnership 
and the disposition of its income—he may well be a true partner. 
The case was remanded for determination of whether the partners 
had an intent to enter into a bona fide partnership." 





7 Id. at 982. 

8 26 U.S.C. §§ 11, 22(a) (1946). : 

* National Carbide Sr ge v. Commissioner, 336 U.S. 422 (1949); Hel- 
vering v. Clifford, 309 U.S. 331 (1940); Lucas v. Earl, 281 U.S. 111 (1930). 

10 69 S.Ct. 1210 at 1214. 

1 Justice Frankfurter, in a oapenete concurring opinion, makes explicit that 
there is no reason why the general rules for determining the existence of a partner- 
ship for commercial purposes should not apply where the existence of a partner- 
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Thus, it would seem that the Culbertson decision changes three 
important aspects of the family partnership tax problem. First, 
intra-family gifts may be valid capital contributions to the partner- 
ship if the donee-partner exercises dominion and control over it and 
thus influences the conduct of the business. Second, if the court 
finds that the partners truly believe that the alleged partner’s con- 
tribution of services to the partnership is of sufficient value to justify 
his inclusion in the partnership, that is all that is necessary, and it 
is immaterial whether the court agrees that the services were of 
such value. Third, the method for determining the existence of a 
family partnership has been changed from the fulfillment of ‘vital 
services” or “original capital” requirements to the use of the “im- 
pressionistic test’? of the partners’ intent. These changes should 
result in more equitable decisions for the taxpayer. 

The effect of the Culbertson decision on family partnerships con- 
sisting of husband and wife probably will not be great, since the 
income-splitting provision of the 1948 Revenue Act allows the tax 
benefits of a partnership to husband and wife whether or not there 
is an actual partnership. It is very likely, however, that partnerships 
between other members of the family will be encouraged as a result 
of this decision.” 

CuarLEs H. JoHNSON 





ship for tax pepewe is eae by the government. Commissioner of Internal 
Revenue v. Culbertson, 69 8. Ct. 1210, 1218 (1949). 


2 Int. Rev. Cope § 51(b). 
18 See also 88 J. Accountancy 121 (1949). 

















